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PREFACE, 



The present work is founded on a course of lectnres delivered 
at the request of the Council before the Institute of Bankers in 
November and December, 1901. The course was limited to four 
lectures, each of which was delivered before the members of the 
Institute in London and also at Newcastle-on-Tjne, and published 
in the Journal of the Institute early in the present year. 

It was originally intended to deal with the whole subject in 
four lectures, but it soon became evident that this could not be 
done. At the end of the earlier lectures various questions were 
asked by members of the Institute^ many of the questions 
relating to matters of great practical importance to bankers, and 
a good deal of time was occupied in answering them. This 
method of putting questions by those who have a practical 
acquaintance with the difficulties that arise possesses several 
advantages. It enables the lecturer to explain points which he 
may have left somewhat obscure, and to enlarge on those which 
he may have treated in too sunmiary a manner. It also increases 
the interest of the listener to realise that the legal principles 
discussed are not altogether ^' in the air," and that if he is in 
doubt as to what principle governs some particular transaction 
within his own experience, the lecturer will at least make an 
attempt to solve his difficulty ; and it is in applying legal prin- 
ciples, not in ascertaining them, that difficulties mainly arise. 
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iv Preface. 

On the other hand^ this method necessarily takes the lecturer, 
whose time is limited, away from the coarse which he had 
mapped out for himself. 

The result in the present instance was that very little time was 
left to deal with the important class of advances made on the 
ordinary Stock Exchange securities — scrip, share and stock 
certificates, and bonds — and in preparing this work for the press, 
some references to such advances have been taken from the fourth 
lecture as delivered, and the whole subject more fully treated in 
two additional lectures. This and other additions have nearly 
doubled the size of the work, which the author ventures to think 
contains information not hitherto collected in a single volume. 
He has endeavoured to elucidate certain points of very consider- 
able difficulty upon which insufficient light seems to be thrown 
by the recognized text books — such as the important con- 
sequences of the distinction between delivery orders and 
warrants generally and in relation to bankruptcy ; of that 
between estoppel and a cause of action ; and the effect of certain 
decisions of the House of Lords relating to bankers' advances to 
stockbrokers and money dealers. It is hoped that by thus 
rendering the work more complete it will be found useful to all 
who are interested in advances made on mercantile securities 
other than bills of exchange and promissory notes — especially to 
bankers and stockbrokers, as well as to lawyers. 

The author does not so far flatter himself as to suppose that he 
has altogether escaped falling into error, but he has spared no 
pains in his endeavour to make his statements accurate. In 
treating of legal matters, it is impossible to avoid the use of 
technical terms, but as he was primarily addressing an audience 
of laymen, he endeavoured to make his meaning clear by 
explaining those terms whenever it seemed to be desirable. He 
has made no attempt to collect a large number of authorities. 
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Preface. v 

but has cited cases only to support or illustrate his propositions. 
Although the number of those referred to may, to the lay 
reader who regards footnotes as an eyesore, seem unnecessarily 
large and even useless, he may perhaps bear with them more 
patiently if he realises that to a lawyer a statement of law 
(unless of the most elementary description) made without 
reference to the authority supporting it is of no practical use, 
for it affords him no means of checking its accuracy. The 
practice of citing authorities for each proposition, although 
unfortunately it affords no guarantee for accuracy, undoubtedly 
tends to accuracy ; and accuracy of statement on matters of law 
is quite as important to the layman as to the lawyer. A simple 
treatise on a legal subject free from all disfiguring citations is 
apt to be as misleading to the one as it is useless to the other. 

In the third Lecture, the case of Farquharson v. King was 
referred to (at page 55) as an illustration of estoppel operating 
against the owners of goods who had by their conduct enabled 
another to hold himself out as entitled to dispose of them. But 
after that Lecture had gone to press, the House of Lords 
reversed the decision of the Court of Appeal (as mentioned in 
in a note at the foot of page 153), and held that there was no 
estoppel in that case. 

The author desires to express his indebtedness to his learned 
friend, Mr. Walter 0. A- Ker, the joint-author of the admirable 
and well-known Commentary on the Sale of Goods Act, for the 
great assistance kindly rendered in discussing various points of 
difficulty arising in this work. 

A. R. B. 
7, Fig Tree Court, 

The Temple. 
let Novem})er^J.902. 
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MERCANTILE SECURITIES 



LECTURE I. 

DEFINITIONS .—LAW MERCHANT, PLEDGE, HYPO- 
THECATION, LIEN, SECURITY, NEGOTIABLE 
INSTRUMENTS, CONTRACT OF AFFREIGHT- 
MENT, BILLS OF LADING. THE BILLS OF 
LADING ACT, 1855. THE HARTER ACT. 




Different view taken by Lawyers and by 

Oommeroial Men. 

|0 profound knowledge of the world is neceesary to per- 
oeiye that lawyers regard many transactions from an 
entirely different point of view from that taken by 
commercial men. These, in the lawyer^s opinion, often 
incur great risk by reason of — ^I will not say their 
happy-go-lucky, but — ^their easy-going way of conducting affairs, 
and an apparent want of precision in expressing their meaning; 
while commercial men are apt to look on certain legal methods as 
quite unnecessary hindrances in their business, and lawyers them- 
selyes as somewhat over precise and unpractical persons. 

There is little doubt that some truth underlies both of these 
views. It was once suggested by a learned Judge that when a 
customer's acceptance was presented for payment at his bank, the 
banker, in order to avoid the risk of forged indorsements, might 
vlefer payment until satisfied by inquiry and investigation that 
all the indcHTsements were genuine, but a criticism upon that 

B 



2 Bankers^ Advance. 

Buggefition was made \>j Lord Maonaghten that a banker so very 
careful to avoid risk would soon have no risk to avoid.* 

I venture to think that one reason for the wide difference be- 
tween the view often taken by lawyers and that taken by com- 
mercial men is that, in the large majority of cases with which the 
latter have to deal, everything goes right. Documents, for ex- 
ample, on the security of wMdi advances are made, are, as a 
general rule, genuine documents pledged by one who has authority 
to pledge them, and it is only in comparatively rare instances that 
the documents turn out to be forged, or pledged without authority. 
It is cases of the ordinary kind with which mercantile men are 
most familiar, and it is usually only in the comparatively rare 
cases where something goes wrong that the lawyer is consulted. 
He therefore becomes familiar with instances of fraud, and conse- 
quently from his mind the possibility of fraud is never entirely 
absent. '' The {nractice of merchants," said Lord Justice Bowen,t 
'' it is never superfluous to remark, is not based on the supposition 
'' of possible frauds. The object of mercantile usages is to prevent 
^' the risk of insolvency, not of fraud ; and any one who attempts 
'' to follow and understand the law merchant will soon find himself 
'^ lost if he begins by assuming that merchants conduct their busi- 
''ness on the basis of attempting to insure themselves against 
'' fraudulent dealing. The contrary is the case. Credit, not dis- 
" trust, is the basis of commercial dealings ; mercantile genius con- 
'' sists principally in knowing whom to Irust and with whom to 
** deal, and commercial intercourse and communication is no more 
''based on the supposition of fraud than it is on the supposition 
" of forgery." 

With respect to giving credit, it is obviously impossible for a 
lawyer to be of any assistance in suggesting to mercantile men 
whom to trust and with whom to deal. The utmost he can do is 
to point out what form of security is recognised by the law as 
valid, so that if the person to whom credit is given or advances 
are made turns out to be less honest or less solvent than was 
expected the lender shall be protected to the extent of the value 
of the security. 

Utility of Definitions. 

Li the present Lecture, I propose to make some general obser- 
vations on the law relating to securities and advances, and, by 
way of clearing the ground, to enquire what is meant by certain 
expressions frequently employed in this connection; because in 
this as in other matters a good deal of confusion is caused by 
using words without carefully defining their meaning, and still 

* In Bank of England v. Vagliano (1891), A. C, at 157. 
t In Sanders ▼. Maclean (1883), 11 Q. B. D., at 343. 
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more by using the same word in different lemes. We thall iee 
how frequently this is done, and to what confusion it naturallj 
leads. I shall attempt, therefore* to giro a definition and some 
explanation of certain terms, and endearour to illustrate their 
meaning, eyen at the risk of this appearing to be too elementarj to 
conyey much information to thoae of you who are already familiar 
with this branch of mercantile law. 

Law Merohant. 

First, let us see what is meant by the Law Merchant. In com- 
mercial cases coming before the Courts, frequent mention is made 
of the Law Merchant; it is mentioned in some of our yery (Ad, 
as well as in some of our late statutes — ^for instance, in seyeral 
Statutes of Edward m, passed in 1353,* and also in the Bills ci, 
Exchange Act, 1882, which preserres, with respect to bills of 
exchange, promissory notes, imd cheques, "the rules of common 
" law, including the law merchant^ saye in so far as they are in- 
" consistent with " that Actf 

The Law Merchant^ or cuHom of merchanUy as it is <^ten called, 
is founded on the lex fnercatorta^ or general body of European 
usages in matters relatiye to commerce, and it applies to mer- 
cantile matters principles different from those which our common 
law ordinarily recognises, but which haye in the course of time 
been gradually adopted by our law.} 

The rules of law, for example, relating to bills of exchangey 
contracts of affreightment, and marine insurance are deriyed from 
the law merchant. The negotiability of bills of exchange and 
promissory notes is entirely deriyed from that law. Formerly at 
common law the right to sue for a debt could not be assigned by 
one man to another, but if a bill of exchange were accepted for the 
debt, the law merchant enabled the creditor to assign his right to 
sue by indorsing the biU. We shall haye occasion to notice other 
rules of the law merchant in the course of these lectures. 

Pledgre. 

Let us next enquire what is meant by a pledge. A pledge is 
when goods, chattels, money, or negotiable instruments are de- 
Uyered to another as a pawn, to be a security to the pledgee for 
the payment of a debt or performance of an obligation by the 
pledgor.§ 

• 27 Edw. 8, St. 2, oc. 8, 19, 20. f >*« «• 97 (2.) 

X See Stephens* Commentaries, 7th ed., VoL I, 56; Blackstone's Com- 
mentaries, Vol. I, 75, and note. 

§ See Bobbins' Law of Moriigages^ YoL II, 1458 et seq. ; and notes to 
Coggs v. Bernard (1703), 1 Smith's Leading Cases, 7th ed., 216 et teq. 
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4 Bankers* Advances. 

It is a species of what the law calls hailmenty by the pledgor or 
bailor to the bailee, and it is called indifferently a pledge or pawn. 
Delivery of the thing pledged is an essential element. Such de- 
liyeiy may be actual or constructive. The delivery of a bill of 
lading of goods at sea is a constructiye deliyery of the goods. 
Without deliyery the pledgee obtains no right of property in the 
thing ; and if he parts with the thing delivered he generi^y loses 
the benefit of his security. In this respect it differs from a mort- 
gage ; for in a m(»1;gage transfer of possession is not essentiaL 

The pledgee is said to have a special property only in the goods 
pledged to detain them for his security, the general property con- 
tinuing in the pledgor. The pledgee is entitled to hold the goods 
until payment of the debt or performance of the obligation, and, 
upon failure of payment or performance at the proper time, to sell 
them; but until he does so, the pledgor may redeem them by 
payment or performance. 

H3ri>otlieoatlon. 

Hypothecation, in its proper sense, is where a ship, or her 
freight or cargo, or all three, are made liable for the payment of 
money borrowed by the master. It is of two kinds, — ^bottomry 
and respondentia.* 

1. Bottomry is an agreement entered into by the owner of a 
ship or his agent, whereby, in consideration of a sum of money 
advanced for the use of the ^p, the borrower undertakes to repay 
the same with interest, if the ship terminate hor voyage success- 
fully, and binds or hypothecates the ship and freight, or the cargo, 
for the performance of his contract, tiie debt being lost in case of 
the non-arrival of the ship. The most important case of borrowing 
money on bottomry is where the master of a ship is at a foreign 
port, and finds it absolutely necessary to obtain money, and can 
only do so by executing an instrument of hypothecation.t 

2. Respondentia is the hypothecation of the cargo or goods on 
board a ship as security for the repayment of a loan, the term 
i>ottomry being properly confined to hypothecation of the ship 
herself.} 

Hypothecation is also frequently used as a general term equiva- 
lent to a charge. In this use of the word, to hypothecate property 
is to charge it with, i.e., make it security for, the payment of a 

• Sweet's Law Dictionary, *' Hypothecation." That Dictionary is an 
excellent work, of which frequent use has been made in giving: these 
definitions. It contains not only aocnrate definitions of legal terms, but a 
oaref nl and cdnoise summary of onr law in all its branches. 

t Sweet's Law Dictionary, " Bottomry." 

X Ibidy " Respondentia." 
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sum of money or the p^ormance of an obliga;Uon, giving the 
person in whose favour it exists neither the right to the possession 
of the property, nor the right to sell it, but merely the right of 
realization by judicial process, in case of non-payment or non- 
performance at the proper time.* 

Lien. 

A lien is, generally speaking, a right to retain property until a 
debt due to the person retaining it has been satisfied. In the case 
of a simple lien there is no power of sale or disposition of the 
goods, whereas in the case of a pledge, as we haye seen, the pledgee 
may sell upon the default of the pledgor.f 

The general lien of bikers will be fully dealt with in a subse- 
quent Lecture. 

Seourily. 

In the next place, let us see what is meant by '' security." 

A security is properly something whidi makes the enjoyment 
on enforcement of a right more secure kx certain.^ 

There are three kinds of seciuity: I. personal security; 2. 
seciurity on property ; 3. judicial security. 

JudiOial seoUPitles— judgments, charging orders, dia- 
tringas notices, etc. — are outside our present enquiry. 

1 • A personal seourity consists in a promise or obligation by 
the debtor or another person, in addition to the original liability 
or obligation intended to be secured. Sometimes the security con- 
sists of an instrument which facilitates the enforcement of the 
original obligation or extends its duration, as in the case of a bond, 
bill of exchange, promissory note, etc., given by a debtor for an 
existing debt, the liability on such instruments being easy of 
proof. 

The advantages of obtaining such seciurities as a bill of exchange 
or promissory note by rendering the amount of a debt certain, 
ciurtailing the evidence necessary to enforce payment, and afford- 
ing the means of procuring ready money by discount, are familiar 
to all of us. 

2. A seourity on property is where a right over pro- 
perty exists, by virtue of which the enforcement of a liability oi* 

* Sweet's Law Dictionary, '' Hypothecation." 

t See DoTMld v. Suckling (1866), L.R. 1 Q.B. at 604. 

I See Sweet's Law Dictionary, ** Seonrity." 
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promise is facilitated or made more certain. This is of two kinds : 
(a) actiye and (6) passive. 

(a) An a^tvife security is where the creditiMr has the right of 
selling the pn^erty for the purpose of satisfying his claim, as in 
the case of a pledge or a mortgage with a power of sale. 

(6) A passive security is where the creditor has the right of 
keeping the property until his claim is satisfied, but not of selling 
it; such as the possessory lien of a tailor to retain a customer's 
coat until he has been paid a reasonable sum for work done to it. 

The important characteristic of a security on property is that, in 
the eyent of the debtor being bankrupt, absconding, or dying, the 
right can neyertheless be enforced by means of the property. 

Securities on property are also either (i) specific, or (ii) floating. 

(i) A specific security is where the creditor acquires a right oyer 
some particular property. Thus, the pledge of a bill of lading for 
an advance is a specific security, the pledgee acquiring certain 
rights to the goods represented by the bill of lading, but not any 
right to any other goods or property of the pledgor. 

(ii) A floating security is a security on all property which shall 
come under a certain description at the time when the rights of the 
parties have to be ascertained. For instance, where a Company 
issues mortgage debentures charging its property for the time 
being, including stock-in-trade, book debts, etc., that is a fioa4dng 
security. The Company may sell its old and buy new stock-in- 
trade; it may receive book debts and create new ones, in such a 
way that, when the time comes for enforcing the security, the pro- 
perty then subject to it may be quite different from what it was 
when the security was given. As soon as proceedings are taken 
which necessitate an enforcement of the security (e.g., if the com- 
pany goes into liquidation), the security becomes fixed, and no 
further change is possible. The debenture holders will then get 
the benefit of their security, for though the original property of 
the company may have disappeared, they will be entitled to be 
paid out of its existing property in priority to the general 
creditors.* 

So far, I have dealt with security in its primary sense, but it 
is perhaps more commonly used in a secondary sense to denote the 
instrument by which a security is created or evidenced, as when 
we speak of holding Grovemment securities, or of depositing securi- 
ties with a banker. In this wide sense the term securities is used 
to include not only negotiable instruments but documents of title 
of all kinds, though we frequently find it used in narrower senses 
according to the subject matter, as, for instance, sometimes to 
mean negotiable instruments only. 

• See Re Panama, etc,, Mail Co. (1870), L.R. 5 Ch. Ap. 318. 
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Negotiable Instruments. 

Let us next consider what is meant b j " negotiaUe instruments." 
Here, sgain, we are met by the di£5oulty that the expression is 
used in different senses — a restrioted and a widnr sense. The 
question, howoYer, as to precisely what is meant when " negotiaUe 
instruments " are mentioned has such an important bearing on the 
subject oi these Lectures, and the solution of difficult proUems so 
often depends upon the true answer to be given to it, that I must 
aak your special attention to the consideration of it. Let us first, 
then, see what is a negotiable instrument in the strict sense. 

An instrument is said to be negotiable when, by the custom oi 
trade or by statute, it is transferable either by mere delivery or 
by indorsement and deLiveiy, and when any person who has 
attfuired it in good faith and for value can enfcMrce the contract or 
right of property of which it is evidence against the person origin- 
ally liable on it> although the person from whom he acquired it 
may have had a defective title or none at all.* 

There are then two main requisites of a negotiable instrument 
in the strict sense: — 

1. It must be transferable by mere delivery, or by indorsement 
and delivery (according to whether it is made payable to bearer, 
or to order) so that the property in it shall pass to the transferee 
free from any defect of title of the transferor or of any prior 
holder. 

2. The header must be able to sue on it in his own name. 

If either of those requisites be wanting — if it be not transfer- 
able so as necessarily to confer a good title on the transferee, or 
if the hdder cannot sue upon it — ^it is not strictly a negotiable 
in8trument.t 

Let me illustrate this by examples : 

1. Suppose A. owes B. £500, and gives B. a written recognition 
of the debt — say, the common form of acknowledgment known as 
an I.O.U. Formerly, the debt evidenced by this document could 
not have been transferred to C. so as to enable C. in his own name 
to sue A.; for, as has been said, a debt was not assignable at 
common law ; but by the Judicature Act of 1873 B. can now assign 
it to C. in writing so as to enable C. to sue A., provided written 
notice of the transfer is given to A. ; but still any defence by A. 
which would have been good against B. — e.g. that the money was 

* See 1 Smith's Leading Gases, 7th edL, Notes to MUler ▼. Race (1758), 
S88, 689 ; approved by Blackburn, J. in Crouch v. OrMU Fonder (1878), L.B. 
«Q.B. at 881-382. 
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not really due from A. to B. — ^will be good againgt C, although 
C- may have given full value to B. An I.O.U. is only an acknow- 
ledgment of a debt, and is not a negotiable instrument. 

2. Again, suppose A. oweci B. £500, and makes and gives B. his 
promissory note payable to bearer. This document can of course 
be handed by B. to C. so as to enable C. in his own name to sue A., 
without special notice of the transfer having been given to A.* K 
C. is a holder in due course,t his action against A. is not liable to 
be defeated by any defect of B.'s title % — t,g. that the money was 
not really due from A. to B.,§ or that 6. obtained the note from A. 
by fraud; II for a promissory note is in the strict sense a negotiable 
instrument. 

The following are negotiable instruments within this definition : 
bills of exchange, promissory notes (including bank notes), cheques, 
Exchequer Bills, East India bonds, dividend warrants, and some 
(though not all) scrip and bonds. 

Now, if cheques are properly classed among negotiable instru- 
ments what is meant by a cheque crossed not negotiable? You 
are all aware of the effect which has been given to such a crossing 
by recent statutes, namely: — ^that a person taking such a cheque 
'' shall not have and shall not be capable of giving a better title 
"than that which the person from whom he took it had."ir In 
other words, he takes it subject to any defect of title of prior 
holders. If it has been stolen, no subsequent holder can get a 
good title to it. It fails, therefore, in one of the requisites of a 
negotiable instrument, but in other respects it is negotiable. It 
can be transferred, if payable to bearer, by mere delivery, and, if 
payable to order, by indorsement and delivery, and the holder can 
sue the drawer. But the latter, if sued, can raise by way of 
defence that the holder obtained it from a person who had no title 
to it. Its negotiable quality is therefore limited. 

Here then we have an example of an instrument which in the 
strict sense is not negotiable, but which belongs to a class — i,e, 
cheques — ^which are, generally speaking, in the strict senae negoti- 
able. And we shall find that a number of instruments — such as 
bills of lading — are frequently spoken of as negotiable, although 
they fail in one of the requisites of a negotiable instnmient in 

• Sec Bills of Exchange Act, 1882, ss. 89 (1) ; 31 (1), (2) ; 38 (1). 

t Le, if he became holder of it in good faith and for value before it was 
overdue, and without notice that it had been previously dishonoured, or that 
there was any defect in B.'s title : See S. 29 of the same Act. 

X S. 38 (2), (3). § S. 28 (2). 

II Of, Watson V. Bussell (1862), 3 Best & Smith's Rep. 34 ; Illustration 5 to 
S. 29 (1) in Chalmers' Bills of Exchange Act, 1882, 5th ed. 89. 

f Bills of Exchange Act, 1882, S. 81. 
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the strict sense. In any case where the question becomes of im- 
portance to ascertain whether an instrument is or is not negotiable, 
it is therefcH^ necessary first to decide in which of the two senses 
"negotiable" is used— whether in the strict sense, where it is 
transferable by delivery, or indorsement and delivery, so as to 
confer an absolutely good title on every transferee who takes it 
in good faith and without notice of any defect, and where he can 
sue upon it in his own name; or, on the other hand, in a wider 
sense, where, for example, although it may be transferable by 
delivery, or by indorsement and delivery, and although the holder 
may be able to sue on it in his own name, the transferee will not 
necessarily get an absolutely good title, but the property will pass 
to him subject to any defect of title of his transferor or of any 
prior holder. Instruments of the latter class are more cor- 
rectly described as gwui^negatiahle. In dealing with particular 
instruments, I propose, as we come to them, to draw your atten- 
tion to whether they are or are not in either sense negotiable. 

Oontraot of Affirelglitment. 

Let us now see what is meant by a contract of affreightment, 
and certain terms used in connection with that contract. The 
following explanation of these terms is given by Mr. Scrutton in 
his excellent work on tiie Contract of Affreightment as expressed 
in Charterparties and Bills of Lading : * — 

"When a shipowner . . . agrees to carry goods by water, 
"or to furnish a ship for the purpose of so carrying goods, in 
" return for a siun of money to be paid to him, such a contract is 
" called a contract of affreightment, and the sum to be paid is 
" called freight. 

" When the agreement is to carry a complete cargo of goods, or 
" to furnish a &hip for that purpose, the contract of affreightment 
" is almost always contained in a document called a charterparty, 
" the shipowner letting the ship for the purpose of carrying, or 
" undertaking to carry, the charterer hiring the ship for such pur- 
" pose, or undertaking to provide a full cargo. Such a document 
"is usually signed before any steps are taken under the contract 
" it contains. 

" When the agreement is to carry goods which form only part of 
" the intended cargo of the ship, the contract of affreightment as 
" to each parcel of goods shipped is evidenced in a document called 
" a hill of hiding, which serves also as a receipt by the shipowner, 
" acknowledging that the goods have been d^vered to him for a 
" certain purpose. A bill of lading is rarely signed until some 
" steps have been taken in pursuance of the contract it ovidences." 

* 4th ed. pp. 1-2. 



10 Bankers^ Advances. 



Bills of Lading. 

Lcnrd Blackburn — ^the greatecit judicial authority of our time on 
commercial law — ^in his book on the Contract of Sale* thus defines 
a bill of lading : — 

'' A hill of la3ing is a writing signed on behalf of the owner of 
" the ship in which goods are embarked, acknowledging the receipt 
'' of the goods, and undertaking to deliyer them at the end of the 
"yojage (subject to such conditions as may be mentioned in the 
" biU of lading). The bill of lading is sometimes an undertaking 
''to deliver the goods to the shipper hj name, or his assigns, 
'' sometimes to oider or assigns, not naming any person, which is 
" apparently the same thing, and sometimes to a consignee by 
'' name, or assigns, but in all its usual forms it contains the word 
" assigns." 

The form of a bill of lading was in times past shorter than the 
forms now commonly used, as will be seen by the following quaint 
example of a bill of lading of the 18th century : — 

" Shipped by the grace of God in good order and well conditioned 
'' by James Robinson in and upon the good ship called the Mary 
" Borough, whereof is master under God for this present voyage, 
" Captain David Morton, and now riding at anchor at the Barr of 
" Senegal, and by God's grace bound for Ge<n*gey, South Cardina, 
" to say twenty-four prime slaves, six prime women slaves, being 
'' marked and numbered as in the margin, and are to be delivered 
" in the like good order, and well conditioned, at the aforesaid port 
" of Georgey (the danger of the seas and mortality only excepted) 
'' and so God send the good ship to her desired port in safety. — 
" Amen.— (Signed) D. Morton."! 

A bill of lading of the present day usually contains the following 
exceptions : '' the act of God, the King's enemies, fire, and all and 
" every other dangers, and accidents of the seas, rivers, and navi- 
" gation of whatever nature and kind soever excepted " ; and, in 
the case of steamships, "fire, machinery, boiler, steam and all 
"other dangers and accidents of steam nagivation" are also ex- 
cepted.! 

It also commonly undertakes to deliver the goods to a person 
named or to his assigns " he or they paying freight," and contains 
an agreement as to the adjustment of general average. 



* 1st ed. 276 ; 2nd ed. 388-389. 

t Somtton on Charterparties and Bills of Lading, 4th ed. Preface, pp. iz-x. 

I See a oommon form of a bill of lading given in Appendix to Anson on 
Contract, 9th ed. 377. More elaborate forms will be found in Appendix I to 
Mr. Soratton*8 work, 4th ed. 326-328. 



Usual Clauses in Bills of Lading/. 1 1 

Gteneral averasro curises where loss is caused intentionally in 
consequence of extraordinary sacrificeB made or expenses incurred for 
the presenration of the ship and cargo, in order to avoid a com- 
mon danger — as by cutting away masts <Hr throwing cargo over- 
board — and means the apportionment of such loss among all the 
parties interested in ship or cargo in proportion to their interest.* 
A very common clause is : ** General Average payable according to 
** Tork-Antwerp Rules, 1890." This refers to a code of rules 
settled and adopted by a series of International conferences, in- 
cluding one at York in 1864, one at Antwerp in 1877, and one at 
Liverpool in 1890.t 

In some cases a bill of lading contains a clause: '* freight and 
" aU other conditions as per charterparty," and such a clause will 
incorporate in the bill of lading all such conditions in the charter- 
party to be performed by the consignee aa are applicable to and 
consistent with the character of the bill of lading. Such a clause 
renders it unsafe to advance money on the security of the bill of 
lading without seeing what may be the liabilities under the charter- 
party ; for the holder of a bill of lading may be made liable under 
such a clause, before he can obtain the goods, to pay charterparty 
demurrage at the port of loading or of discharge, even though he 
may be prevented from discharging his goods by the delay of other 
consignees.! The assignee is held to be bound to look to the 
terms of the charterparty, which are incorporated in the bill of 
lading, and to perform them so far as they apply to the goods ; 
and, therefore, where according to those terms the goods are de- 
liverable on payment of demurrage, if the assignee fails to pay 
demurrage, he is not entitled to the goods ; or, if they have already 
been delivered to him, the law implies a promise on his part that 
he will do all that the bill of lading says shall be done, e.^., pay 
any demurrage due;§ unless, indeed, the goods have been de- 
livered to him after he has expressly denied his liability to pay 
demurrage and declined to pay it — ^in which case no such promise 
can be implied.|| 

''By inveterate practice among most of the conmiercial nations 
"of Europe, bills of lading have long been drawn by the ship- 
'' owner in sets of three or more " ;ir and a modem bill of lading 

* See Scmtton, ibid, 215-216 ; and Anson on Gontract, 9th ed. 377. note 2. 

t Scmtton on Gharterparties, etc., 4th ed. 226, note (m). The rules them- 
selves will be found in Appendix IV, ibid, 361-365. 

t See Porteui v. Watney (1878), C. A 3 Q.BJD. 634. 

§ Wegener v. Smith (1854), 15 Common Bench Bep. 285. Ckappel y. 
eimfoTt (1861), 10 Common Benoh Bep. New Series, at 808, 809, 811. 

II Cowniy of Lancoiter S.S, v. Sharp (1889), 24 Q.B.D. 

1 Per Bowen, L.J., in Sanders v. Maclean (1883), 11 Q.B.D. at 341. 
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usually ends with the following clause : " In witness whereof, the 
'' master of the said ship hath afl&rmed to three bills of lading, all 
'^ ot this tenor and date, one of which bills being accomplished, the 
" others to stand void." Then follow the date and signature, and 
frequently the words : ^* Weight, quality, quantity and contents 
" unknown." 

*' The bill of lading is, therefore," again to quote Lord Black- 
bum,* " a written contract, between those who are expressed to be 
" parties to it, on behalf of their principals if they be agents, that 
*' is, generally speaking, between the master of the ship on behalf 
"of . . . the shipowners on the one part, and the . . . 
" shipper of the goods on behalf of ... his principal on the 
^ other part, by which it is agreed that the shipowner is to deliver 
'' the goods to the person who shall fill the character of assign. 

'^The assignment of the bill of lading designates that person; 
" And the master, by deliyering the goods to him, fulfils the con- 
" tract, and by refusing to deliver them to him, he breaks the 
" contract ; but (prior to the Bills of Lading Act of 1855) the assign 
" of the bill of lading was not made a party to the contract with the 
'* master, nor could he, as assign, maintain in his own name, any 
" action on the contract contained in the bill of lading. In this 
" respect, the assignment of a bill of lading differed greatly from 
'' that of a bill of exchange, for the indorsee of a bill of exchange 
" is by the law merchant entitled to sue the previous parties to the 
*' bill in his own name, and is by the indorsement rendered a party 
." to the contract, though not one originally " ; but in the case of a 
bill of lading it was different, " and there was no means what- 
" soever by which any person could be rendered a party to the 
" contract " evidenced by " a bill of lading, who was not a party 
** to it from its first inception. Even if the assign of the bill of 
" lading had acquired the full legal and equitable property in the 
" goods, so that the damage arising from the non-delivery was 
" exclusively his, still he was compelled to bring any action on the 
*' contract in the name of the original contractor as his trustee " ; 
for, at common law and apart from the customs of the law mer- 
chant, the rule, as we have seen, was that a right of action arising 
from contract could not be assigned so as to enable the assign to 
sue upon it in his own name, and no custom of merchants was 
ever recognised in the Courts, making an action on a bill of lading 
an exception to that rule. 

If, then, goods were sold, and consigned to the sellerls agent, 
the assignment of the bill of lading to the buyer was, according 
to the law merchant, good evidence of his right of property to the 
goods, but until 1855 he had no right to sue in his own name on 
the contract evidenced by the bill of lading. 

• Blackburn on Sale, 2nd ed. 889-890; cf, let ed. (1845), 275-276. 



7%^ BUls of Lading Act, 1866. 18 

Bills Of Lading Aot, 1865. 

The Bills of Lading Act, 1855, coDfeira this rieht. 

That Act recitee as foUowB: — " Whereas by tne custom of mer- 
" chants a bill of lading of goods being transferable by endorse- 
" ment the property in the goods may thereby pass to the end(»vee, 
" but nevertheless all rights in respect of the contract contained in 
" the bill of lading continue in the original shipper or owner, and 
" it is expedient that such rights should pass wi^ the property : '' 

And it enacts aa follows : — 

1. Bights under hilU of lading to vest in consignee or endorsee,^ 
— " Every consignee of goods named in a bill of lading, and every 
'' endorsee of a bill of lading to whom the property in the goods 
" therein mentioned shall pass, up<m or by reason <k such consign- 
" ment or endcx'sement, shall have tranirferred to and vested in 
''him all rights of suit, and be subject to the same liabilities in 
** respect of such goods as if the contract contained in the bill of 
'' lading had been made with himself."* 

Nearly thirty years after the passing of the Act, an important 
question first arose as to the proper construction of this section. 
In Burdich v, Sewdl, which was finally decided in the House of 
Lords in 1884,t certain machinery had been shipped by one Ner- 
cessiantz on the plaintiff's ship in London to be carried to Poti in 
the Black Sea, under bills of lading whereby the goods were made 
deliverable to the shipper or his assigns, and freight and disburse- 
ments were to be paid at the destination, and in default the ship- 
owner waa to have an absolute lien on the goods, and liberty to 
sell by auction and retain freight and all charges. Neroessiantz ob- 
tained from the defendants, who were bankers in Manchester, a 
loan of £300 on depositing with them as security the bills of lading 
indorsed in blank. The ship arrived at Poti, and the goods were 
landed and warehoused at the Russian custom-house. The bankers 
indorsed the bills of lading to their agents in Russia with instruc- 
tions to protect their interests, and informed the shipowner that 
if the goods were sold to pay freight etc., they, the bankers, 
claimed all the proceeds over and above the amount due to the 
shipowner for freight, etc., but the bankers never claimed de- 
livery of the goods. Meanwhile Neroessiantz had disappeared, and 

* The remainder of the preamble, and s. 3 of the Act, are printed^ 
poHf p. 20. S. 2 provides that nothing in the Act shall affeot the right to 
stop in transitu or to claim freight, or the liability of the consignee or 
endorsee. This constitutes the whole Act, which will he found printed in the 
Appendix to many well-known text-books on mercantile law : — e,g. Scratton 
on Charterparties and Bills of Lading, Ker and Pearson-G^ on the Sale of 
Goods Act, and Ohalmers on the Sale of Ooods Act 

t 10 A.O. 74. 
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after a year the goods in accordance with Russian law were sold 
to pay custom-house duty and charges, and realized no more than 
enough for that purpose. Thereupon the shipowner demanded 
the freight and charges from the bankers, and upon tiieir declining 
to pay brought an action against them f<Hr the amount. 

The plaintiffs contention was that by indorsement and delivery 
of the bills of lading to the bankers the whole property in the 
goods had, by virtue of the Bills of Lading Act, 1855, passed to 
them; on the one hand entitling them to sue, and on the other 
rendering them subject to the same liabilities in respect of the 
goods as the original shipper. The Court of Appeal by a majority 
upheld this contention,'^ which would have made the bankers liable 
for the freight and diarges, besides losing the whole of their loan ; 
but the House of Lords reversed this decision on the ground that 
the indorsement and delivery of bills of lading did not, as held by 
the majority of the Court of Appeal, necessarily pass the whole 
property in the goods, so as to transfer to the indorsee all liabili- 
ties in respect of them. The question whether any, and if so, what 
property passed to the indorsee, depended in each case on what 
was the intention of the parties at ^e time of indorsing the bills 
of lading. If there was a sale of the goods out and out, the whole 
property woidd pass to the indorsee with all liabilities; but if 
the intention was, as here, to give a pledge by way of security, 
the general property remained in the indorser and only a special 
property passed to the indorsee. In short, the entire property in 
the goods does or does not pass by such indorsement and delivery 
according to whether it is or is not the intention of the parties 
that such property should pass, just as under similar circumstances 
the entire property would or would not pass by an actual delivery 
of the goods themselves. 

A banker, therefore, who has acquired only such a limited and 
special interest in a biU of lading as is necessary to secure his 
advance, and has not taken actual delivery of the goods^ is not an 
indorsee to whom the property in the goods has passed within the 
meaning of the Bills of Lading Act, and consequently there has 
not been a transfer to him of all the rights of suit and liabilities 
in respect of the goods of the shipper. 

We have seen that a bill of lading is the symbol of the goods 
mentioned in it as long as the goods are at sea ; possession of the 
bill of lading being for most purposes equivalent to possession of 
the goods, but the question remains : When does it cease to be this 
symbol? After the goods are landed, how soon will possession of 
the bill of lading cease to be equivalent to possession of the goods? 
Moreover, it is the practice, as has been seen, for bills of lading 

• 13 Q.B.D. 159. 
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to be drawn in sets of three, and to oontain a statement that one 
being accomplished, the others are to stand void. What, then, 
happens if after landing the goods different bills of the same set 
are in the hands of rival claimants? Who is then deemed to be 
in possession oi the goods? 

These important questions arose for decision in iixe case of 
Meyerstein v. Barber^ decided by the House of Lords in 1870.* 
In that case De Souza k Co. of Madras shipped on board the 
Acastus, bound f<Hr London, some bales of cotton, consigned Ux 
sale on commission to Azdmar k Co. of London, upon whcMu De 
Souza k Co. drew bills of exchange for £6,000 against the cotton. 
De Souza k Co. discounted these drafts with the Chartered Mw- 
cantile Bank of India, and having received three bills of lading 
forming one set, indorsed these in blank and deposited them with 
the Bank as security for the payment of the bills of exchange. 
The bills of exchange were duly accepted by Azdmar k Co., who 
shortly afterwards transferred their business to one Abraham. The 
Acastus arrived at St. Eatherine's Docks, and Abraham, having 
made the usual entry at the Customs House, intimated tiiat the 
cotton was to be landed and warehoused at a specified sufferance 
wharf ; and this was done, two stop orders being lodged against it 
— one by the Bank for the amount of their advance and the other 
by the master for freight. Abraham then instructed Barber k Co., 
brokers, to sell the cotton, and on 4th llarch, with money bor- 
rowed from a gentleman named Meyerstein, he paid off what was 
owing to the Bank, from whom he obtained the three bills of 
lading and removed their stop order. Abraham then on the same 
day deposited with Meyerstein aa security for his advance two of 
the three bills of lading, but fraudulently retained the third of the 
set, which on the 7th March he deposited with Barber k Co., who 
were ignorant of these transactions, and who advanced him £2,000, 
he, Abraham, having then removed the stop for freight. On 13th 
March Barber k Co. obtained from the wharfingers delivery war- 
rants for the bales of cotton, which they sold to different pur- 
chasers, who received them under the warrants. When Meyerstein 
tried to obtain possession of the goods, he found they had been 
remored. He claimed that his title took precedence of that of 
Barber k Co., while they claimed the right to satisfy their ad- 
vances out of the proceeds of the sale. Meyerstein then brought 
an action against Barber k Co. 

On behalf of the defendants it was contended that as against 
them the plaintiff was not entitled to the goods or their proceeds ; 
that the bills of lading ceased to have ani/ operative force after the 
landing and warehousing of the goods in Abraham's name, and 
therefore that the subsequent indorsement of the bUls o f lading to 

• L.R. 4 H.L. 817. 
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the plaintiff was inyalid, and gaye him no propeirtj in the goods; 
and that the property had passed to the defendants on the transfer 
of the goods into their names hj the wharfingers, and that the 
defendants thereby became pledgees, with possession of the goods 
and with power of sale. The Courts, however, oyerruled these con- 
tentions, and the verdict was entered for the plaintiff for the full 
value of the goods and interest;* and on appeal to the House of 
Lords this was affirmed.t 

The case mainly turned upon the point whether or not the bills 
of lading had fully performed their office, and were discharged and 
spent at the time that the plaintiff took his security. Whether, 
in other words, the landing of those goods at the sufferance wharf 
in the name of the consignee, but subject to the stop which was 
put upon them by the shipowner, and the stop put upon them by 
the bank was, or was not, a delivery which had exhausted the 
whole effect of the biU of lading. | The Courts decided that it was 
not. It was argued for the defendants that after Abraham had 
paid off the bank and obtained the bills of lading— during the few 
hours that the three bills of lading were in his possession, before he 
had deposited two of them with the plaintiff, Meyerstein — ^the goods 
were what is called " at home '<' ; that the transit had come to an 
end, and that Abraham had the control and ownership of the 
goods. But, on the other side, it was asked, supposing he had 
gone down to the wharf to demand the goods, what would have 
happened? The stx>p for freight was still on them, and until that 
was removed he could not have obtained any warrant of delivery. 
The goods were therefore not '' at home " ; the bills of lading were 
still operative and unexhausted; they were still the symbol of 
possession of the goods — ^practically the key of the warehouse — for 
until the stop for freight was removed, and one of the bills was 
presented to the wharfinger, he would not be justified in giving a 
warrant of delivery or in delivering the goods. Before Abraham 
was able to remove the stop for freight, he had pledged the bills 
of lading with the plaintiff. 

Another argument for the defendants was that admitting that 
the bills of lading were still operative, yet that the assignment of 
the two bills to the plaintiff had no priority over the assignment 
of the third bill to the defendants ; that each bill was of eqwd 
force until one of them had been accomplished; that if one bill 
of a set was assigned for value to A., and the second to B., and 
the third to C, it became a mere race between the three holders 
which of them could first obtain delivery of the goods ; and that 
the defendants having obtained the goods on the strength of tJieir 
bill, the plaintiff's rights were ousted. It was held, however, that 

* L.R. 2 O.P. 38, and 661. f LR. * H.L. 317. I Ibid, at 324-325. 
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the person who fint obtained tiie assignment of one bill of the 
set in good faith and for value gained priority over tiioae who 
obtained other bills of the set, and the plaintiff was therefore 
entitled to succeed. 

This case of Meyerttein v. Barber illustrates the embarrass- 
ment sometimes caused by the mercantile practice of drawing biUs 
of lading in sets of three, and the opportunity which it affords 
for fraud. Several eminent Judges have drawn attention to the 
matter and expressed grave doubt whether in these days it would 
not be better to alter the practice, and draw one biU of lading 
instead of three, but so far the mercantile world aUdes by the 
practice. 

We have seen that the persony whether a banker or not, who 
advances money on the security g^ the fint assignment of one bill 
of lading gets priority over tubsequetU assignees of other bills of 
the same set ; but if he obtains only one or twoof asetof three, it is 
ne ce ss ar y for him to be on the sl&ct ; for either ^e master of the 
ship, or, if the goods have been landed, the warehouseman, is 
justified in delivering them on production of one bill of the set to 
the holder, although there has been a prior indorsement for value 
of another bill of the set, provided the delivery be given in good 
faith and without knowledge of the prior indorsement. 

This point was decided in 1882 in the House of Lords in the 
case of Glyn, MiUs^ Currie 4k Co, v. The East and West India 
Dock Co.* In that case sugar was shipped in Jamaica and con- 
signed to Cottam k Co., London, as owners. The captain signed 
a set of three bills of lading, marked "first,'* '^second,*' and 
" third," respectively, making the sugar deliverable to Cottam and 
Co. or their assigns, freight payable in London. Each bill con- 
tained a clause mentioning '* three bills of lading all of this tenor 
'^and date, the one of which bills being accomplished, the rest to 
" stand void." During the voyage Cottam dc Co. applied to Messrs. 
Glyn k Co., the bankers, for an advance, and delivered to them 
as security the bill of lading marked '' first " indorsed by Cottam 
and Co. in blank. The bankers tlierefore had distinct notice on 
the face of the bill that there were two other bills of the set. The 
ship arrived on the 27th May, and next day the goods were entered 
at the Custom House by Cottam dc Co. as proprietors. The master 
availed himself of the provisions of the Merchant Shipping Act, 
1862, and landed the goods at the East and West India Dock 
Company's docks, lodging there a stop for freight. The course of 
procedure to be followed in such cases was laid down by Sections 
66 to 78 of that Act, which are now reproduced by Sections 492 to 
501 inclusive of the Merchant Shipping Act, 18d4.t On 31st May 

• 7 AC. 591. 

t These sections are printed in Scrntton on Gharterparties and Bills of 
Lading, 4th ed., 366-369. 
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Cottam k Co. produced to tiie Dock Company the bill of lading 
marked " second/' not indorsed, and the Dock Company entered 
Cottam k Co. in their books as proprietors of the goods. The stop 
for freight being afterwards removed, the Dock Company bonlk fide 
and without notice or knowledge of the Bank's claim deliyered 
the goods to other persons upon delivery orders signed by Cottam 
and Co. Glyn & Co., who had not lodged a stop <Hrder, as they 
might have done, then sued the Dock Company for conversion of 
the goods. 

The real question was whether the Dock Company were under 
such circumstances justified in, or excused for, delivering to Cottam 
and Co.'s order, though, if they had had notice or knowledge of the 
previous transfer of the bill of lading to Glyn k Co., it wcmld have 
been a misdelivery, for which they would have been responsible. 
The Dock Company held the goods under the statute subject to a 
duty imposed by the statute, to deliver them to the person to whom 
the shipowner was bound to deliver them; and they would be 
justified or excused by anything which would have justified or 
excused the master of the ship in delivering them.* 

What, then, would have been the position of the master in the 
circumstances arising in this case? He is a person who has entered 
into a contaract with the shipper to carry the goods, and to ddiiver 
them to the persons named in the bill of lading — ^in this case 
Cottam & Co.— or their assigns; in other words, to Cottam k Co. 
if they have not assigned the biU of lading, or to the assign if they 
have. If there were only one bUl of lading, and not a set of three, 
the obligation of the master under such a contract would be clear ; 
he would fulfil the contract if he ddivered to Cottam k Co. on 
their producing the bill of lading unindorsed ; he would also fulfil 
his contract if he delivered the goods to anyone producing the bill 
of lading with a genuine indorsement by Cottam k Ca He would 
not fulfil his ccmtract if he delivered them to anyone else.f But 
where there are three bills of lading all of the same tenor, and 
one of them is produced either by the person named as consignee, 
it being unindorsed, or by the holder, it being duly indorsed, the 
master having no notice or knowledge of anything except i^t 
there are others of the set, is not bound to ask for these. If, in- 
deed, he has notice or knowledge that one of the set has been 
assigned, he cannot on production of another safely delirer the 
goods without further inquiry as to who is rightfully entitled to 
them. 

As the same principles applied to the Dock Company in the 
present case, it was held that they were justified under the cir- 
cumstances in delivering to the consignee, and that the Bank 
could not maintain any action against t£em. 

* See per Lord Blackburn, 7 A.C. at 609. t ^i^*t ftt 610. 
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Summary of Oases Olted. 

B^ore passing away from these two important deoisicms of the 
House of Lords let me summarize their effect in four propositions ; 
the first two of which are established hj the case of Meyerttein v. 
Barbery and the last two by Glytij MUUy Currie dt Co. v, Eoit 
and West India Dock Co.: — 

1. A biU of lading is a liying, unexhausted instrument, not only 
during the voyage, but as long as the goods are held by or on 
behalf of the master under a lien for fMght, eyen though they 
have been landed. 

2. When two <»* mwe bills of lading of one set are transferred 
to two or more different bon& fide tranafoees for yalue, the title 
of the transferee who is first in point of timCf although he does no 
act to assert his title, prevails over that of subsequent trans- 
ferees. 

3. But, nevertheless, the master or warehouseman, provided he 
acts in good faith and without knowledge of any other claim, may 
safely deliver the goods to the holder who first presents to him one 
bill of the set. 

4. If the master or warehouseman, however, when one bill of a 
set is presented to him by one holder, has notice or knowledge 
that another bill of the set has been transferred for value to 
anotiier holder, he will deliver the goods to either at his peril; 
for, if he delivers them to the one who is not the rightful holder, 
he will be liable to the other in damages. His best course in such 
a case is to interplead — ix., leave it to the Court to determine 
which of the two is rightfully entitled. 

Reservation of Rifflit of Disposal. 

It is, of course, a common practice for the seller of goods to 
reserve the right of disposal until certain conditions are fulfilled. 
'' In such case, notwithstanding the delivery of the goods to the 
'' buyer, or to a carrier or other bailee or custodier for the purpose 
*' of transmission to the binrer, the property in the goods does not 
''pass to the buyer until the conditions imposed by the seller are 
"fulfiUed* 

"Where goods are shipped, and by the bill of lading the goods 
'' are deliverable to the order of the seller <Hr his agent, the seller 
" is prvmd fade deemed to reserve the right of disposal f 

An ordinary mode of reserving this right is for tlie seller to 
draw a bill of exchange on the buyer for the price, and where the 

* Sale of Goods Act, 1893, s. 19 (1). f ^^rf., 8. 19 (2). 

02 
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goods have to be shipped, for him to adopt one of the two follow- 
ing courses: — 

1. The seller forwards the bill of exchange for acceptance to- 
gether with one of the bills of lading, (usually sending also an 
indorsed bill of lading to his own agent); in which case, 'Hhe 
'' buyer is bound to return the bill of lading if he does not honour 
" the bill of exchange, and if he wrongfully retains the bill of lading, 
'' the property in the goods does not pass to him ** ]* or, 

2. The seller discounts the bill of exchange at a bank, deposit^ 
ing an indorsed bill of lading as security for the advance, and 
leaving the bank to present the bill of exchange for acceptance, 
together with the bill of lading ; in which case, the buyer cannot 
obtain the bill of lading until he satisfies the bank's claim for 
advanoes.f 

How &r Bin of Lading: Is Evidenoe of its Contents, 

There is one other provision of the Bills of Lading Act, 1855, 
to which attention should be drawn. That Act recites : — '^ Whereas 
" it frequently happens that the goods in respect of which bills of 
'^ lading purport to be signed have nob been laden on board, and it 
''is proper that such bills of lading in the hands of a bonit fide 
** holder for value should not be questioned by the master or other 
'' person signing the same on the ground of the goods not having 
'' been laden as aforesaid " ; 

And it enacts as follows : — 

8. Bill of lading in hands of consignee, etc., conclusive 
evidence of the shipment €u against mastery etc,] — ''Every 
" bill of lading in the hands of a consignee or endorsee 
"for valuable consideration representing goods to have been 
"shipped on board a vessel shall be conclusive evidence of such 
" shipment as against the nuister or other person signing the sa/me, 
"notwithstanding that such goods or some part thereof may not 
" have been so shipped, unless such holder of the bill of lading shall 
"have had actual notice at the time of receiving the same that 
"the goods had not been in fact laden on board: Provided, that 
" the master or other person so signing may exonerate himself in 
" respect of such misrepresentation by showing that it was caused 
" without any default on his part, and wholly by the fraud of the 
" shipper, or of the holder, or some person under whom the holder 
" claims." 



* Sale of Goods Act, 1893, s. 19 (3). 



t Turner v. Liverpool Docks (1861), 6 Ex. 543 ; and see Sorutton on 
Gharterparties and Bills of Lading, 4th ed., 138. 
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Now that proviaioii was no doubt intended to remedj a serious 
grieyance, but unfortunately the Houses oi Parliament too often 
appear, like another place, to be paved with good intentions, and 
to fail in carrying these into effect by their Acts. This section 
has accordingly proved of little practical use. You will notice that 
it makes the bill of lading conclusive only '* as against the master 
^'or other person signing the same" — ^that is to say, as against 
the person in whose name or with whose authority it is signed. 
This, according to a decision of the Court of Appeal,* includes a 
person for whom a derk or servant signs in a purely ministerial 
capacity, but does not include the principal of an agent, such as a 
master or shipping broker, who has discretionary powers. In 
oth^ words, the sMpowner, in the absence of some express provi- 
sion, is still not bound by bills of lading signed by the master or 
shipping broker where the goods were never aehudly put on 
boards even where they have been received alongside and taken 
into the ship's custody for the purpose of being carried; and the 
bill of lading is, thercdfore, in such cases conclusive only as against 
the master or shipping broker who actually signed it, and the 
remedy will in many cases be solely against him.t 

It is, theref<Hre, dear that this section has not increased the 
liability of the shipowner. The bill of lading is, however, primd 
facie evidence against him that the goods were shipped, and the 
burden of disproving it lies on him.| 

Immunity of Shipowners. 

Moreover, the nature and limitations of the master's authority 
are well known among mercantile men, and he is only authorized 
to perform all things usual in the line of business in which lie is 
emfdoyed. It is, for instance, not within his ordinary authority, 
by signing a bill of lading stating quality marks copied from the 
shipping notes — i.e. marks indicating the quality of the goods — 
to admit that the marks so stated taUy with those actually on the 
goods; such an admission, if made, will therefore not bind the 
shipowners. § 

It will thus be seen that shipowners often remain, notwithstand- 

* Tlwrman v. BuH (1886), 54 Law Times Bep. 349, OA. 

t This and other defects of the Act, are discussed in an able article by 
Hr. T. G. Carver, K.G., in the Law Quarterly Review, for July, 1890, Vol. 6, 
pp. 289 et iteq. 

I Smith V. Bedouin Nov. Co. (1896), AC. 70. 

§ Cox ▼. Bruee (1886), 18 Q.B.D. 147. As to the effect of marks described 
in bills of lading generally, see the recent case of Parsons v. New Zealand 
Shipping Co. (1901), 1 Q.B. 646, C.A 
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ing serious inaccuracies in the bills of lading, free from respon- 
sibility to those who adyanoe money on this class of security. The 
clause frequently inserted ''Weight, quantity and quality un- 
*' known" has been held to override a definite statement in the 
bill of lading of the number and marks of the packages shipped, 
and thus prevents such a statement from being oonclusiye eren as 
against the master or person signing the bill of lading.* 

Tlie Harter Aot. 

Some persons — especially perhaps consignees and indorsees of 
bills of lading — ^might be inclined to think that the immunity of 
shipowners waa already sufficiently extensive, but from any such 
illusion the Legislature of the United States appears to be free, aa 
is shown by an Act of Congress known as the Harter Act, passed 
in 1893. 

Section 3 of that Act provides: ''That if Uie owner of any 
'' vessel transporting merchandise or property to or from any port 
"in the United States of America shall exercise due diligence to 
"make the said vessel in all respects seaworthy and properly 
" manned, equipped, and supplied, neither Uie vessel, her owner or 
" owners, agent, or charterers shall become or be held responsible 
" for damage or loss resulting from faults or errors in navigation 
" or in the management of the said vessel. . ." 

It will be seen that these terms are fairly wide, and as they 
apply to the owner, agent, and charterer of every vessel trading 
to or from any port of the United States, and are now expressly 
incorporated with some bills of lading, those who are interested in 
these bills of lading, and especially those who regard them as 
securities, may rest assured that no unfair or oppressive responsi- 
bility will rest upon the owners or charterers of those vessels. 
How far the freedom of responsibility "for damage or loss result- 
" ing from faults or errors in the management of the vessel " may 
be held to extend has not yet been made clear ; but very recently 
it was held by Mr. Justice Walton in the Commercial Court — that 
that clause did not protect the owners of a vessel in which some 
butter had been shipped in good condition in New York, which 
had been delivered damaged in London, there being no affirmative 
evidence that the damage had been caused by "fault or error in 
" the management of the vessel." t 

♦ Jessel V. Bath (1867) L.R. 2 Ex. 267. 

t MUlsY, Atlantic TranspoH Co. (1901) The Times, 19th November, 1901. 
The effect of the Harter Act has been discussed in varioas cases in onr Gonits. 
See Dobell v. Rossmore S. 8. Co. (1895) 2 Q.B. 408, G.A. (where the Aot is 
printed in full); The Glenoehil (1896) Prob. 10; The Rodney (1900) 
Prob. 112. 
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Throiisrli Bills of Lading. 

Time will not permit of my discussing at any length what are 
known as through hilh of lading, although they haye come into 
such frequent use of late years as to form an important class of 
mercantile instrument. 

A through hill of lading is defined by Mr. Scrutton as **one 
" made for the carriage of goods from one place to anothw by 
"several shipowners or railway companies. The contract in such 
''bill of lading to carry for the whole distance is one contract 
** made with the company signing and deliyering the bill of lading, 
** and in the absence of express protisions that company would be 
'* liable for loss occurring on any part of the journey " ;* but, as a 
matter of fact, such bUls of lading usually contain an express 
limitation ol the liability of each carrying company for such loss 
ov damage as may occur while the goods are in its possession^f 

Through bills of lading are largely used in the cotton trade. 
The following example is giyen by Mr. Carver in an instructiye 
Article in the Law Quarterly Review for 1890 : } — ** A bill of lading 
''is given at Memphis (Tennessee) to a merchant who there de- 
"livers a number of bales of cotton to a railway company. It 
"represents that that company and its connections will carry the 
" cotton to, let us say, Norfolk (Virginia), and there deliver it to 
"a certain steamship, or to one of a named line of steamers, in 
" which it is to be carried to Liverpool and there delivered to the 
" order of the original shipper, on payment of an agreed rate of 
"freight which covers the whole journey." 

In practice, though a ship may be named in the through bill of 
lading, it is quite imcertain whether that ship will carry the 
cotton; and even where the contract provides for forwarding by 
one of a certain line of vessels, it is found necessary to reserve 
liberty to ship by other lines. The movements of slups, and the 
time occupied by the railway transport, cannot be calculated with 
sufficient accuracy. § 

" The object of using ^s through document is not merely to 
" simplify the transport arrangements, but also to at once furnish 
"the merchant with a document to represent the goods, and so 
" enable him to obtain advances from bankers upon them.''|| 

The question how far bankers can safely make advances on this 
class of security raises far too many difficult points of law for me 
to attempt to enlarge upon in these lectures. Grave doubts may 
be entertained whether any of these documents — ^which have come 

* Somtton on Charterparties and Bills of Lading, 4ih ed., 57. 

t Ibid, note (o). J VoL 6, pp. 295^ 296. § See ibid, 296. 

n IHd, 295. 
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into use since the passing of the Act of 1855— 4ire bills of lading 
within the meaning of that Act.**^ 

Negotiability of Bills of Lading. 

Before quitting the subject of bills of lading, let us now see to 
what extent the ordinaiy bill of lading is a negotiable instrument. 
You will remember the two main requisites of a negotiable instru- 
ment in the strict sense : — 

1. It must be transferable hj mere deliyery, or by indorsement 
and delivery, so that the property in it shall pass to the transferee 
free from any defect of title of the transferor or of any prior 
holder. 

2. The holder must be able to sue on it in his own name. 

A bill of lading, as we hare seen, is iisually transferable by in- 
dorsement and deliyery, and for that reason is frequently called a 
negotiable instrument, but the indorsement does not pass the 
property to the indorsee free from any defect of title of any prior 
holder. The Factors Act and certain sections of the Sale of Goods 
Act, which will be considered in subsequent Lectures, do, it is true, 
under special circumstances afford protection to innocent indorsees, 
who may then get a better title than their indorser. But, in cases 
not within the purview of those enactments, where the indorser 
has a defective title — ^for instance, where, as in Meyerstein v. 
Barber, having already indorsed for value one bill of lading of a 
set, he indorses a second to another indorsee — ^the title of the 
second indorsee is subject to the indorser's defect of title : in other 
words, his rights are subject to the claim of the holder of the first 
bill being satisfied. 

As to the other requisite of a negotiable instrument — ^the ability 
of the transferee to sue on the bill of lading in his own name — ^we 
have seen that before 1855, he could in no case do this ; and that by 
virtue of the Act of 1855 he can now do so in those cases only in 
which the whole property in the bill of lading has passed to the 
indorsee, but not where only a special property has passed to him 
— as where it has been pledged by way of security only. In short, 
an ordinary bill of lading is a negotiable instrument in the wide 
sense of the term, but not in its strict sense. 

Moreover, in some bills of lading the words "or order or 

* Those who are specially interested in these doouments are referred to a fall 
discussion of them in the article by Mr. Carver above mentioned, and in 
another instmotiye article in the Law Quarterly Review for 1889, Vol. 6, 424, 
on Through Bills of Lading, by Mr. H. D. Bateson, and to Sorutton on 
Gharterpiurties and Bills of lading, 4th ed. 57-68, and note on p. 188. 
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" cusigm" are omitted;* while oUiers— Buoh as those iiaued in 
America and used by the White Star Line— are marked ''not 
''negotiable''; and these bills of lading would appear not to be 
negotiable in any sense. 

That trustworthy monitor, the dock, warns me that there must 
be a limit to our united powers of consuming the Tory substantiaL 
fare provided for the hour's entertainment. I find that I have 
been unable to treat in the time of all that was announced to form 
the subject of Lecture I, and I must ask you to excuse my heading 
over what remains till our next meeting. 

A friend who has taken a kindly interest in these lectures was 
good enough to suggest that they might be made easier of diges- 
tion if the somewhat ^oomy nature of the subject could be 
lightened by a few sprightly and even jocular touches. I felt truly 
grateful for my friend's suggestion, but I must also confess to a 
sense of perplexity. I felt how pleasant it would be, if I only had 
the gift, to expound the law of pledges and liens in a light and airy 
style, and even, if possible, to throw the glamour of poetry and 
romance oyer bills of lading and dock warrants! At the same time 
I was conscious of my own lack of the happy faculty requisite for 
the task. I was also bound to bear in mind that I was to have the 
honour of addressing a number of gentlemen part of whose busi- 
ness it was to grant loans and advances, and my experience of life 
had taught me that it is the borrower rather than the lender who 
has the keenest appreciation of the humour of such transactions. 



* See e,g. Henderton v. Oomptoir i' Hgeompte de Paris (187S), L.B. 5 P.O. 
25S, where the effect of this omission is oonsidered by the Privy GounoU. 
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|EFORE making any fresh observationB, I propoee to 
recapitulate shortly what I said to you in my first 
Lecture. I began, by referring to the different points 
of view of business transactions often taken by lawyers 
and commercial men, and suggested as one cause of 
the difference that while the latter were chiefly occupied with 
bond, fide transactions, the attention of lawyers was more parti- 
cularly directed to the comparatiyely rare cases in which one of 
the parties was guilty of fraud. I then proceeded to define and 
illustrate certain terms, pointing out the necessity for accurate 
definition, and the confusion caused by the practice of using the 
same term in different senses. Some account was given of the 
Law Merchant, or custom of merchants, founded on the lex mer- 
catoria, or general body of European usages relating to commerce, 
and gradually adopted by our common law. An explanation was 
given of pledge, to which delivery, either actual or constructive, 
was shown to be essential, the pledgee getting a special property, 
while the pledgor retained the general property, in the goods 
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pledged. Hjpotheoation, properly applioable to ahippmg, wbm 
seen to be of two kinds: — ^bottomrj, where money had to be bor- 
rowed on the seourity of the ship, and respondentia, where Uie 
cargo or goods were the security; while the word hypothecation 
was also seen to be used in a much wider sense, not connected with 
riui^ing, as a general term equivalent to a charge over property. 
Having defined lien as a right to retain property until a del^ due 
to tiie person retaining it should have been satisfi-ed, we passed on 
to the three different kinds of security : personal, on. property, and 
judicial. Reference was made to the advantages of obtaining 
personal securitjr — such as a bond or promissory note — ^for en- 
forcing payment, or raising money by assigning the debt. A 
security on property giving a right to enforce a debt by means of 
the property, though the debtor became bankrupt, or absconded, 
or died, was said to be active, where there was a power of sale; 
passive, where tiiere was no power of sale. Such a security might 
be specific, giving a right over some particular property ; or float- 
ing, giving a right over such property as should come under a 
certain description at the time when the rights of the parties had 
to be ascertiBdned ; e,ff, mortgage debentures of a Company 
charging its property for the time being, including stock-in-trade, 
book debts, eto., which would become fixed on a contingency, such 
as the liquidation of the Company. We also saw that security was 
used in a secondary sense to denote the instrument by which a 
security is evidenced, as when we speak of Crovemment securities. 
We next considered the meaning of negotiable instruments, and 
found that in its strict sense the term was confined to bills of 
exchange, promissory notes (including bank notes), cheques, 
exchequer bills. East India bonds, dividend warrants, and some 
(though not aU) scrip and bonds. The precise definition I shall 
have occasion to refer to again.* We also saw that the term is 
frequently used in a much looser sense to include such documents 
as bills of lading, which possess some but not aU of the requisites 
of a negotiable instrument. A cheque crossed " not negotiable '' 
was seen to be not negotiable in the strict sense, but negotiable 
in the wider sense. An explanation was next given of the contract 
of affreightment, which was contained in a charterparty when 
the whole ship was let to a charterer, and evidenced by a 
bill of lading when the contract of affreightment related only 
to goods which were to form part of the intended cargo. A bill of 
lading was defined as a receipt for goods embarked signed on 
behaH of the shipowner undertaking to deliver them at the end 
of the voyage (subject to conditions mentioned) to a person named 
or assigns, or to order or assigns. The form of a bill of lading was 



* This reference is now made in the Note on Negfotiable Instruments 
printed at the end of this Lecture, poit^ pp. 48-49. 
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then diflcuBsed, the excepted risks in the case of sailing vesseLs, and 
some additional risks in the case of steamships, the undertaking 
to pay freight, and the agreement as to general average, the York- 
Antwerp Rules being often now adopted. General average waA 
seen to be the apportionment of the loss among all the parties 
interested in ship or caigo in proportion to their interest, where 
the loss is caused intentionally and for the conunon safety, as by 
cutting away masts or throwing cargo OYerboanL The clause 
''frei^t and all other conditions as per charterparty," was seen 
to hare the effect of incorporating in the bill of lading certain 
conditions of the charterparty, making it incumbent on the 
assignee to look to those terms, which might render him liable 
for charges such as charterparty demurrage. We noticed the 
usual clause referring to three bills of lading, " one of which being 
''accomplished, the others to stand roid,'' and also the clause 
'^Weight, quality, quantity and contents unknown," which was 
deemed to override a definite statement of the number and marks 
of a shipment. We next saw how before 1865 the assignee of a 
bill of lading was, unlike the assignee of a bill of exchange, not 
deemed a party to the contract, and unable to sue on it in his own 
name; but how in the case of an out and out sale of the goods, 
those rights and the corresponding liabilities were conferred on 
him by the Bills of Lading Act, 1855; and how in the case of 
Burdick v. Sewell in 1884 the House of Lords had decided fhat 
under that Act Uiose rights and liabilities were transferred to the 
consignee or indorsee only in cases in which the property — i»e. the 
whole property — ^in the goods, and not merely a special property 
(as in the case of a pledge) had passed to him. Illustrations were 
then given of fraud facilitated by the practice of signing bills of 
lading in sets of three, and the decisions of the House of Lords in 
Meyerstein v. Barber in 1870 and Glyn ik Co, v. Ectst and West 
India Dock Co, in 1882 were seen to establish four proposi£ions 
respecting the transfer of such bills. The reservation by the 
seller of the right of disposal of goods was touched up<^ and the 
ordinary modes of reserving this right were seen to be by drawing 
a bill of exchange on the buyer for the price, and either forwarding 
it with the biU of lading, or discounting it at a bank and deposit- 
ing there an endorsed bill of lading. Section 3 of the BiUs of 
Lading Act, 1855, which made a bill of lading conclusive evidence 
of shipment against the person signing it, wa« seen not to increase 
the liability of the shipowners, who usually are liable for those 
acts only of the master w agent which are within the ordinary 
scope of his authority. The American Harter Act, 1893, had 
further extended the immunity of shipowners in the cases to which 
it applied. After defining through hills of lading, and pointing 
out the extensive use now made of them, some reasons were given 
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for not r^arding such documexitB, whicli are rarely, if ever, billi 
of lading within the Aot of 1866, as a satisfactory kind of security, 
finally it was seen that an ordinary bill of lading, although 
usually negotiable in Uie sense of being transferable, was never 
negotiable in t^e strict sense: its indorsement conferred the right 
to sue in his own name only on the indorsee who took the whole 
property in it, and, in cases not gov^ned by the Factors Act or 
certain other Acts, the transferee did not get a bettor title than 
his transferor. 

This is our starting point this evening, and I will now ask yoa 
to turn your attention to the subject of dock warrants, delivery 
orders, warehouse-keepers' certificates, and similar documents. 

Dook Warrants. 

A dock warrant is a document issued by a dock company or 
dock owner stating that certain goods therein mentioned are 
deliyerable to a person therein named or to his assigns by indorse- 
ment.* 

Let us take an ordinary dock warrant issued by the London and 
India Docks Co. such as those I hold in my hand. Each one is 
numbered and dated and bears a 3d. stamp.f I will read you the 
substance of one.| 

The first of these forms is a dock warrant used for general pur- 
poses. The second is used for pimcheons of rum. The third is a 
tea warrant. The fourth is a warrant used for silk piece goods. 

Delivery Orders. 

A delivery order is an order addressed by the owner of goods to 
a dock company, warehouse-keeper, wharfinger, or other bailee, 
requesting delivery of the goods to a person named in the order. 

* 8we6t*B Law Dictionary, '' Dock Warrant." 

t The stamp duty on a warrant for goods is three pence : see the Stamp 
Act, 1891, H. Ill, and Schedule Warrant for Goods. The stamp may be either 
impressed (s. 2), or adhesive (s. Ill (2) ). 

X See the Forms on the following pages. 

§ Cy, Sweet's Law Dictionary, *' Delivery Order." It seems far better to 
restrict the nse of the term ** delivery order " to an order made by the owner 
of goods, and not to use it, as is frequently done, as a general term to include 
a warrant issued by warehouse-keepers. In Inglis ▼. Robertson (1898), AG. 
616, for instance, where the warehouse-keepers' warrants contained the 
conditions set out in Form No. 7, infra, expressly referring to "delivery 
orders " to be signed by merchants, the warrants ULomselves are spoken of 
throughout the case as " delivery orders." This necessarily leads to much 
confusion. The imjMrtance of tne distinction is pointed out in my Answer 
to Questions 10 and 11, in Lecture III, pott, pp. 56-60. 
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Warehouse-Keepers' Oertifloates. 

A warehouse-keeper's certificate is a document issued by ware- 
house-keepers admitting that certain goods therein mentioned are 
in their warehouse. 

It is sometimes in the form of an acknowledgment that the 
warehouse-keepers hold the goods at the disposal of the person 
therein named, subject to certain conditions, and is expressed to 
be not transferable;* and it is sometimes in the form of a trana- 
ferable warrant to deliver the goods to such person or his assigpu, 
also subject to conditions.! 

Forms of Warehouse-Keepers' Oertifloates. 

No. 5. 
Reference number to be quoted on deliyery order 
Not transferable. 
28 Q.3. 

Messrs. A. k Co. 



Sd. Stamp. 



We hold at your disposal in our warehouse subject to conditions 
as per back hereof 500 tons steel rails ex. S.S. Persia. 

{Signed) W. k Co. 

(CondiUons endorsed,) 
No. 6. 



Warrant for Eighty bales of wool imported in 
S.S. Australia, Capt. Cook, from Sydney, entered 
by A., on the 1st June, 1901, deliyerable to B. 
k Co. or assigns by endorsement hereon, subject 
to the undermentioned conditions. 



M. Stamp. 



Mark. 



Numbers. Weight. 

(Signed) W. k Co. 
{Conditions set out here,) 



* See Form No. 5, infra ; and of. Gunn v, Bolokou), where the wharfinger's 
certificate was not snoh an acknowledgement, post, pp. 45-47. 
t See Forms Nos. 6 and 7, infra. 



Form of Wcarshou^^KMperB* Warrant. 
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No. 7. 

Office, 56, Hope Street, 

Glasgow, 17th December, 1894. 

Wairant for ten hhds. whiskey transferred in our books and held 
to the order of Walter Goldsmith or assigns by endorsement hereon. 

Rent commences 3/6/95. 

^ I 31/40 Ten hhds. Whiskey. 

<sxe> 

p. Cayd 



Jno. 



e Bonding Co. 

M.Stemp. 



Mathi 



eson. 



[Endcrsed on hack.'] 
Walter Goldsmith. 
B. Inglis. 



Transfer to my name. 
pro. J. Bashfordy 
W. Penwarden. 



The following Canditiom were on hack of Warrant i — 

Deliyery orders must be signed by members of firms, or per 
procuration. 

Merchants are particularly requested in granting delivery orders 
to state the date to which rent is payable. 

Goods in bond are held subject to a general lien by the ware- 
house-keeper for all debts, present or future, due on any accoimt to 
the warehouse-keeper by the party to whose order or in whose 
name the goods are lying in bond. 

Coopering, etc., will be performed as required, at owner^i expense. 

Amount of duty should accompany order to clear from bond, as 
warehouse-keeper does not undertake to advance cash for duty. 

Goods are not insured by warehouse-keeper, but lie in bond at 
owner's risk.* 

* TluB warrant, with the conditions indorsed, is taken from the Appendix 
to the Cases lodged in the House of Lords in Inglu y. Rohertion (1898). 
The oonditions are not printed in the reports of that oase. 
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Dock Warrants, Delivery Orders, eto. 

The true nature of the«e documents will more clearly appear bj 
observing the purposes and mode of their employment. 

If the owner of goods lodge them with a warehouseman, thej 
remain the owner's property, and constructirely in his possession, 
because the warehouseman holds them for Him If the owner sells 
^em to a buyer, they become the. property of the buyer, and he 
has the right to take possession. Upon the buyer's presenting an 
order from the seller requesting the warehouseman to deliver the 
goods to the buyer, it becomes the warehouseman's duty to give 
him possession. It may be that the buyer prefers the goods to 
remain where they are for a time, and \1 the warehouseman con- 
sents to hold them for him he is said to '' attorn " to the buyer. 
The goods are then constructively in the possession of the buyer."^ 

The warehouseman on his fint receiving the goods makes an 
entry in his books, and in some cases gives a receipt to the owner 
when depositing the goods indicating them by marks, numbers, or 
description.! This being merely a receipt^ before the goods are 
removed the owner must give a delivery order. 

But very probably the owner may, as we have seen, desire to sell 
the goods while lying in the warehouse. In order to facilitate 
dealings with them, and to enable himself to act with greater 
safety, the warehouseman may, instead of a mere receipt, give a 
warrant, the forms of which have been already shown, promising 
to deliver the goods to the person named therein or to his assigns 
by indorsement.} 

The first warrants will be issued to the order of the importers or 
their assigns (provided there is no stop for freight or otherwise) 
upon payment of the prime rates or landing charges. Such pay- 
ments must include all charges incurred to the time of passing 
the order or issuing the warrants excepting rent ; charges accruing 
subsequently, and the rent, must be paid by the holders of the 
warrants before delivery of the goods. The owners of goods may, 
however, clear the rent and incidental charges to any desired date, 
and can then obtain fresh warrants. § 

Sometimes warrants are issued subject to landing chargeSy and 
they are then called " Prime Warrants" 

Weight or gauge notes, corresponding to the warrants are fur- 
nished when required. The weight note states the weight of the 



* See Mr. A. T. Carter's Article on Dock Warrants, etc., Law Quarterly 
Review, 1892, Vol. 8, 301. 

t The form of receipt is given by Mr. Carter, ihid,, and is practicallj 
identical with Form of Certificate, No^ 5, supra, 
X Ihid. 
§ MoCnlloch's Dictionary of Commerce, ed., 1880, '' Docks,'* p. 502. 
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goods, and the amount of the balance of the purohaae monej 
owing; and when issued, attention is called to its terms by the 
warrant.* The possessor ol Uie weight note can upon compljing 
with certain conditions and paying such balance on or before the 
expiration of the prompt, obtain the warrant. 

The prompt, as you are aware, is the limit of time, yarying 
according to the custom of the particular trade, for payment <S 
the purchase money. 

There are also documents called lot notes^ which are issued to 
buy«*s in some cases where there has been a public sale by auction, 
and their possessor can in a similar manner obtain a warrant.t 

When the remorel or assignment of part only of the goods is in- 
tended, the warrants should be " divided " at the dock house. If 
part only of the goods is removed, a new warrant for the remainder 
of the parcel must be taken out. If part only is assigned without 
deliyery, reweighing, etc., new documents will be given in exchange 
on lodging the originals^ which must be duly indorsed with direc- 
tions as to the manner in which the contents are to be divided, 
and with the names of the parties in whose favour the warrants 
are to be issued. Warrants may be exchanged (mt divided, when 
desired by the holder, without assigning the goods. | 



Differenoe between Dook Warrants, etc., and 

Bills of Ladlngr. 

Having gained some idea of the nature d these various docu- 
ments, we shall presently see that under the Factors Act, the 
expression '' document of title" indudes for the purposes of that 
Act a dock warrant, deliveiy order, and warehouse-keeper's certi- 
ficate as well as other documents,! and a similar meaning is given 
to the expression in the Sale of Goods Act, 1893||; but inde- 
pendently of these Acts and of certain Private Acts of Parliament, 
which will be referred to shortly, Uiose documents are not regarded 
in law as documents of title at all, but merely as " tokens of an 
'' authority to receive possession." A bill of lading, on the other 
hand, was always regarded by the law merchant as a '' document 
*' of title." 

This difference is no longer so important as it once was, especi- 
ally to bankers, because in the lai^ majority of cases when 

* See Form of Warrant, No. S, iupra, 

t See Form of Warrant, Na 4, eupra. 

X SeelUc Onllooh'B Dictionary of Gommeiroe, ed., 1880, *' Dooke,** 499 et eeq,, 
at 602, where the mles, regnlations and rates at the Bast and West India 
Books are folly set ont. 

$ Faoton Act^ 1889, 1. 1 (4), tfifro, p. 46. | 8. 62 (1). 
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adrances are made on the security of auoh documents, the tran- 
saction comes, as we shall see^ within the provisions of the Factors 
Act. But as there can still arise oases which are not within that 
Aot» or the other Acts just referred to^ it is still necessary in tiiose 
cases to hear in mind the difference between a bill of lading on 
the one hand and those documents on the other ; for in such cases 
while the transfer of a bill of lading is equiyalent for most pur- 
poses to delivery of the goods, the transfer of a dock warrant or 
delivery order has no such effect. 

The reason for this difference has been explained thus : — '' A 
* cargo at sea while in the hands of the carrier is necessarily in- 
' capable of physical deliveiy. During this period of transit and 
' voyage, Uie bill of lading by the law merchant is universally 
' recognised as its symbol, and the indorsement and delivery of 
' the bill of lading operates as a symbolical delivery of the cargo. 
' Property in the goods passes by such indorsement and delivery of 
' the bill of lading, whenever it is the intention of the parties that 
' the property should pass, just as under similar circumstances the 
' property would pass by an actual deliveiy of the goods."* But 
when the goods are on land, there is no reason why the person who 
receives a delivery order or dock warrant should not at once lodge 
it with the bailee, and so take actual or constructive possession of 
the goods. There is, therefore, a veiy sufficient reason why the 
custom of merchants should make the transfer of the bill of lading 
equivalent for most purposes to an actual delivery of possession of 
the goods, and yet not give such an effect to the transfer of a 
deliveiy order or dock warrant.! 

In cases not governed by the Factors Act, or the Sale of Goods 
Act, (HT certain Private Acts of Parliament, this difference, it has 
been seen, still holds good, and in such cases, theref<Mre, the in- 
dorsee of a bill of lading is deemed for most purposes to be in 
possession of the goods, whereas the indorsee of one of the other 
documents is not. 



Ctonsequenoes of the Difterenoe. 

Now let me draw your attention to some of the consequences of 
this difference. Although possession does not, of course, decide 
ihe question of ownership, a possessor is, as a general rule, pre- 
sumed to be absolute owner imtil the contrary is shown. Posses- 
sion, therefore, is often a matter of importance and gives rise to 
special rights and consequences. 

* Per Bowen, L. J., in Sanders v. Maclean (1883), 11 Q.B.D. at 341. 
t See Blaokbnm on Sale, 1st ed., 298 ; 2iid ed., 416. 
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Under seoticm 4 (1) of the Sale of Goods Act, 1893, which repro- 
duoee the I7th aeotioii d the Statute of Frauda, " a contract for 
" the sale of any gooda of the Talue of ten pounda or iQ>warda ahall 
" not be enforceable bj action unleaa the buyer shall accept part 
of the gooda so aold, and actually receive the same, or give acme- 
thing in earnest to bind the contract, or in part payment, or 
" unless some note or memorandum in writing of the contract be 
'' made and signed by the party to be charged or his agent in that 
" behalf." 

If, then, goods of the yalue of more t^ian £10 are ordered yer- 
bally, the question often arises: Has the buyer accepted and 
actually revived thonf If he has accepted a bill of lading for 
them, being in actual receipt of the bill of lading, he is deemed to 
have actually received the goods, and they haye passed out of the 
possession of- the seller.* U, on the other hand, he has merely ac- 
cepted a warehouseman's vfarrant for them, he is not deemed to haye 
actually received the goode, and they haye not passed out of the 
possession of the seUer.f If then the buyer afterwards repudiates 
the contract, and is sued by tiie seller, the buyer, if he has 
accepted a bill of lading, cannot successfully plead the Statute of 
Frauds-— or rather section 4 of the Sale of Goods Act^— fdr he is 
deemed to be in actual possession of the goods ; but if he has only 
accepted a warrant, he can successfully plead that section, for 
he is not deemed to be in actual possession of them. 

Let me point out another consequenoe of this difference between 
these two classes of document. So long aa the gooda are in the 
seller's possession, he has a lien on them for &eir priccf If, 
therefore, he indorses a bill of lading to the buyer, aa the goods 
are thereby taken out of the possession of Hie seller, he has lost 
his lien. It is true that if the buyer becomes insolyent he will 
still haye a right of stopping the goods in transitu, but that right, 
as we shaU see later on, is quite different from his right of Uen. 
On the other hand, if the seller indorses a dock warrant or delivery 
order, or ivarehafdSC'teiper'e certificate to the buyer, until some- 
thing more takes place — ^yiz., until the warehouseman actually 
deliyers the goods, or consents to hold them for the buyer — ^they 
are, as a general rule, deemed still to remain in the possession of 
the seller, and he therefore retains his lien for the price.§ 

* Ourrie y. Anderson (1860), 2 EUis & Ellis* Reports, 592. 

t Farina ▼. ITime (1846), 16 Meeson & Welsby's Beports, 119. 

I See Sale of Goods Act, 1898, s. 39 (1) (a). 

§ This rale is not inyariable. For example, by the usage of the iron trade 
warrants for goods deliyerable f .ab. to A, or Ms assigns, by indorsement 
thereon, pass to a bolder for valne free from any seller's lien : Merchant 
Banking Co. />/ London ▼. Phmnix Bessemer Steel Co, (1877), 5 Gb. D., 206. 
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Another important oonBequence of the difPerenoe between these 
TariouB documents arises in cases of hankrupiejf. If the seller 
becomes bankrupt, the question whether the goods are divisible 
among his creditors, will depend mainlj upon whether thej were 
in his possession, order or disposition, under such circumstances 
that he was the reputed owner.* This question will be discussed 
at length in mj next Lecture, when it will be seen that its solution 
depends upon the kind of document which before the commence- 
ment of his bankruptcy the bankrupt has transferred or delivered 
to the holder.f 

Now in drawing attention to some of the consequences of the 
difference between these various documents, most of the 
illustrations I have given are cases arising between buyer and 
seller. Directly you get a stage further, and a third party is 
introduced, this difference often ceases to operate ; for example, if the 
seller continues after the sale in possession of any of such documents^ 
and sells or pledgee them to a person receiving them in good faith 
and without notice of the previous sale; or, if the buyer obtains 
with the seller's consent possession of such documents, and sells or 
pledges them to a person receiving them in good faith and without 
notice of any lien or other right of the original seller ; or, if the 
sale or pledge of such documents is made by a mercantile agent in 
the ordinary course of business ; then the transaction is governed 
by the Factors Act, and the difference between the different kinds of 
document disappears, for they are all documents of title for the 
purposes of that Act. It is only in some cases, therefore — ^for in- 
stance, if advances be made on the pledge of such docmnents by an 
agent who is not a ** mercantile agent " as defined by that Act, or 
by a man who becomes bankrupt — ^that the difference between 
these various documents will have practical consequences to a 
banker making advances on such security; but as such cases not 
unfrequently arise it is necessary not to ignore the principles on 
idiich they turn. 



Private Acts of Parliament of Dock Companies 

and Warehousemen. 

One word more before passing away from this subject. I have 
referred to the legal principles which must prevail in cases not 
governed by the Factors Act, 1889, the Sale of Goods Act^ 189S, 
and certain Private Acts of Parliament. Now these Private Acts 
have been passed of late years at the instance of certain Dock 

* See Bankruptcy, Act, 1883, 8 44, (iii). 

t See Answen to QnestionB 10, 11 and 12, Leotore m, post, pp. 65-63. 
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Gompaniefl or firmB of warehouBemen enabling them to issue trans- 
ferable certificates and warrants for the delivery of goods entitling 
the person named or the last indorsee to t^e goods specified 
therein. Some of these Acts provide that "the goods so specified 
"shall for aU purpoies be deemed to be ^ property";* while 
other Acts provide that such person " shall have the same right to 
"the possession and property of such goods cu if they were de- 
"posited in his own warehouse "\ I will not trouble you with 
the precise effect of these enactments beyond pointing out that 
they seem to go much further than the provisions of the Factors 
Acty and that before advising on any case of advances made on the 
security of any warehouse-keeper's certificate or delivery warrant 
and not falHng within the Factors Act, it would be necessary to 
ascertain whether the particular Dock Company or firm of ware- 
housemen had obtained such a Ptivate Act of Parliament or not. 



Negotiability of Dook Warrants, etc. 

One question with regard to the documents we have been con- 
sidering remains to be answered: — ^Are they negotiable instru- 
ments! We have seen that in cases not govtemed by the Factors 
Act or one of the other Acts to which I have been referring, these 
documents are not regarded as documents of title at all, and in 
such oases it is dear that they are not negotiable eitlier in the 
strict^ or even in the wide, sense of the term. How far when the 
case is governed by the Factors Act, they are rendered negotiable 
by that Act will be considered presently. 

General Rule of Law as to Transfer of Title to 

Goods. 

Before coming to the provisions of the Factors Act, let me say 
a few words as to the general rules of our law with respect to the 
title to goods, and the circumstances under which possession will 
confer title. 

The general rule of our law is that no one can transfer a better 
title than he himself possesses. According to the law maxim. 
Nemo dot quod non habet. To quote the words €i Mr. Justice 
Blackburn: "At common law, a person in possession of goods 
" could not confer on another, either by sale or by pledge^ any 



* See e^. The London and St. Katharine Docks Act, 1864, 27 and 38 Vict., 
e. olzxviii, as. 106, 108. 

t See Mr. A. T. Oarter^s Article on Dock Warranti, etc., Law QuairUrljf 
Jleview, 1898, YoL 8, pp. 801, 308-804. 
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" better title to the goodft than he himself had. To this general rule 
*' there was an exception of sales in market overt, and an apparent 
'^ezoeptioQ where the person in possession had a title defeasible 
** on aocoant d fraud. But the general rule was that, to make 
" either a sale or a pledge valid against the owner of the goods 
" sold or pledged, it must be shown that the seller or pledger had 
*' authority frcon the owner to sell or pledge, as the case might be. 
" If the owner of the goods had so acted as to clothe the seller or 
" pledger with apparent authority to sell or pledge, he was at conmum 
" law precluded, as against those who were induced bond fide to act 
" on the faith of that apparent authority, from denying that he 
'' had given such an authority, and the result as to them was the 
'' same as if he had really given it. But there was no such pre- 
"dusion as against those who had notice that the real authority 
" was limited.''* 

You will at once see the importance of considering this general 
rule of law that no one can transfer a better title than he himself 
possesses, and the necessity for ascertaining what are at the 
present day the exceptions to it; in oth«r words, what are the 
circumstances under which the owner of goods will be deemed to 
have so acted as to clothe the seller or pledgw with binding 
authority to sell or pledge ; for until this is known it is unsafe to 
advance money on any such pledge, unless you know that the 
pledge either is in fact the owner, or has been actually authorized 
by the owner to pledge. 

In the year 1743, the principle was laid down that though a 
factor had power to eell and thereby bind his principal, yet he 
could not bind or affect the property of the goods by pledging them 
as a security for his own debt ; t snd for many years this principle, 
although contrary to Uie law of all the other commercial nations 
of Europe, and although some eminent Judges expressed fheir 
disapproval of it» was acted on in our Courts. A hundred years 
ago, therefore, if a factor to secure his own debt pledged the goods 
of his principal to a pledgee who took them in good faith and 
without knowing that the borrower was not the true owner, the 
latter could recover them from the pledgee without repaying the 
loan. 

History of the Faotors Acts. 

In 1823 an agitation was set on foot by London merchants, 
bankers, and brokers, with the view of obtaining an immediate 

* Ceie V. NoHh WeHem Bank (1876). L.B. 10 G.P. at 362-863. 
t Patersan v. Tosh (1748), 2 Strange*s Beports, 1178. 
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alteration of the law, and petitions were presented to Parliament 
with that object. A Committee of the House of Commons was 
appointed to investigate into the law and practice of trade on the 
subject both at home and abroad; a great number of witnesses 
were examined, including many of the leedinir London merchants, 
Olid moi.t of the Briti2 vice^uU <uid ooLaei«iiJ repr<»ent.. 
tives on the continent ; and the Committee issued a report strongly 
urging upon the House the necessity, in the protection of com- 
merce, of an immediate change in the law.''^ 

This course was strenuously opposed by the legal members of 
the House, but in the same year, 1823, the first Factors Act was 
passed, and as its provisions were found not to afford sufficient 
protection, a second Act was passed in 1825, a third in 1842, and 
a fourth in 1877. It has been said that these Acts are "menu- 
"mental eizamples of bewildering legislation,'* and that the first 
three afford a model of the art of saying few things in many words ; 
but as you are doubtless well acquainted with other excellent 
models of this art, and as all four Acts were repealed by the 
Factors Act, 1889, you will be content^ I trust, to forbear ex- 
piring those treasuries of perplexing verbosity. 

The Factors Aot, 1889. 

52 k 53 YiOT., 0. 45. 
An Act to amend and consolidate the Factors Acts. 

[26th August, 1889. 

It is necessary, however, to study attentively the Factors Act, 
1889, for its provisions largely govern many important banking 
transactions, and I must ask you to examine in detail the various 
provisions oif that Act. 

Although called, like its predecessors, the ^^ Factors Act " (s. 17), 
the word ''factor" does not elsewhere occur in it, and its opera- 
tion is, as we shall see, not confined to factors. 

A fador is an agent employed to sell goods consigned or de- 
livered to him by or for his principal for a compensation, com- 
monly called factorage or commi8sion.t 

The Act, which consists of 17 sections, deals with dispositions 
by two classes of persons : I. Mercantile Agents as defined by s. 1— 
(ss. 2-7); n. Sellers and buyers of goods (ss.8-10). Sections 11-17 
are supplemental. 

* This passage is taken from the late Mr. PearBon-€^*s work on the New 
Factors Act Aimotated (1890), Xntrodnotory Chapter, pp. 6-6. 

t Story on Agency, % 38. 
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Section 1 is preliminaiy. It contains certain definitions and is 
as follo?rs: — 

1. Definitions. — For the purposes of this Act — 

(I.) The expression *' mercantile agent '' shall mean a mer- 
cantile agent having in the customary course of his 
business as such agent authority either to sell goods, or 
to consign goods for the purpose of sale, or to buy goods, 
or to raise money on the security of goods. 

There are several things to note with regard to this definition. 

1. The agent, whose dispositions of goods are dealt with by 
•eotions 2-7 of the Act, must be a merccmiile agent, t.e. an agent 
in a mercantile t^'ansaction.'*^ 

2. The agent must have authority in the customary course of his 
business as such agent to do one of four things : — 

(i) to sell goods ; 

(ii) to consign goods for the purpose of sale ; 

(iii) to buy goods; or, 

(ir) to raise money on the security of goods — ^the most usual 
mode of doing which is by pledging the documents of 
title to them. 

3. The agent's authority may be express^ i.e. actually conf^red 
by the instructions of his principal ; or implied^ either from the 
course ot former dealings between l^e same parties, or from the 
nature and scope of the agent's business. Thus, a factor has im- 
plied authority to sell or pledge goods, because the sale or pledging 
of goods is within the ordinary scope of his en^>loyment. 

Thare are two ertensive classes of mercantile agents known to 
lawyers, namely factorSf who are intrusted with the possession as 
well as the disposal of property, and hrokerSj who are empl<^red to 
contract about it^ without being put in possession.! In the mer- 
cantile world both of these classes are known as brokers^ and the 
term factor is not commonly used except in a limited sense in par- 
ticular tarades — such as corn-factors, coal-factors. In practice the 
business of broker and factor is often combined. 

There is a class of brokers who are employed to raise m<mey 
upon securities which are placed in their possession for that pur- 
pose. They act as intermediaries between bankers and others 
advancing money and borrowers, and are in the habit of lending 
money to their customers upon the securities which are deposited 

* Wood V. Rotooliffe (1846), 6 Hare's Beporte, 188. 
t Smith*8 Mercantile Law, 10th ed., Vol. 1, 118. 
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with them, and which they then pledge with the bankers who 
advanoe them the money.* 

The effeet of the definition of mereanMe ageni will be fdrttMr 
oonsidered later on when we oome to speak of dispositions by mer- 
cantile agentSL 

The first section continues : — 

(2.) A person shall be deemed to be in possession of goods 
or of the documents of title to goods, where the goods 
or documents are in his actual custody or are held by 
any other person subject to his control or for him or on 
his behalf. 

This definition, not being limited to mercantile agents, applies 
equally to the possession of other persons, such as sellers and 
buyers ; in other words, it applies not only to sections 2 to 7, but 
also to sections 8 to 10. 

(3.) The expression ^^ goods " shall include wares and 
merchandise. 

(4.) The expression ^^ documents of title " shall include any 
bill of ladings dock warrant, warehouse-keeper's certificate, 
and warrant or order for the delivery of goods, and any 
other document used in the ordinary course of business 
as proof of the possession or control of goods, or authorising 
or purporting to authorise, either by indorsement or by 
dehvery, the possessor of the document to transfer or 
receive goods tnereby represented. 

This definition is taken (with the omission of India warrants which 
have become obsolete) from section 4 of the Factors Act, 18412. 
The Factors Act, 1825, section 2, included a wharfinger's certificate, 
which is omitted from the later Acts, but the omission appears to 
be of no consequence ; for the words " used in the ordinary course 
" of business, etc.," (to the end of Ihe clause) would seem to qualify 
all the documents mentioned. Thus, if a warehouse-keeper's certi- 
ficate amounted merely to a statement that certain goods were in 
a particular warehouse, it is apprehended that such a certificate 
would not be a documefU of tiUe. On the other hand, if a certi- 
ficate authorized the holder to receive goods thereby represented, 
it would seem to be immaterial whether it were given by a ware- 
house-keeper or a wharfinger. 

For this reason, the decision of the Lords Justices in the fol- 
lowing case of Gunn v. Bolckow (1875)t respecting the certificates 

* Pearaon-Oee's New Factors Act, ed. 1890, 30-81. 
tL.R., lOCh. Ap. 491. 
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of a wharfinger would, it is conoeiTed, haye beea the same had 
oertificatea been issued in the same form by a warehowe-keeper. 
In that case, Bc^okow k Co. of lOddleaborough sold 4,000 tons of 
iron rails to the Aberdare Iron Co. for £32,000 to be delivered at 
a seaport town in Russia hj written contracts stipulating thus: 
'^Pajment to be made by buyers' acceptance of sellers' drafts at 
** six months' date against inspector's certificate of approval and 
" wharfinger's certificate of each 500 tons being stacked ready for 
" shipment." Under these contracts the sellers began to manu- 
facture rails, which when made were stacked at t^eir works, and 
the inspector's and wharfinger's certificates were deliyered to the 
buyers from time to time in exchange for their acceptances of 
seller's drafts. The wharfinger's certificates were in the following 
form: — ^*'I certify that there are lying at the works of Messrs. 
" Bolckow Sc Co. 500 tons of iron rails which are ready for ship- 
" ment. (Signed) W. Roe, Wharfinger." The buyers subsequently 
obtained advances, amounting to £28,000 in all, from the Flaintiff 
on handing to him the certificates with a memorandum stating 
that it had been arranged that he should make the advances 
against " warrants " for the iron. The buyers having become ia- 
solvent, and their acceptances having been dishonoured, the Plain- 
tiff claimed that by virtue of holding these alleged "warrants" — 
i.e. the wharfinger's certificates — he had a lien on the rails which 
were still in the actual possession of the sellers in priority to 
their lien, in other words, that he was equitable mortgagee by 
deposit of documents of title to the goods. The Court held that 
these certificates were not warrants, and therefore that the Plain- 
tiff who had advanced the money could claim no priority to the 
vendcMr's lien. 

Persons, said Lord Justice James, " may lend money as much 
" as they like, but that cannot alter the nature of the documents. 
" No practice of the persons who have got those certificates and 
** money lenders, as between them, would in any way affect the 
" manufacturer, unless you can show the manufacturer has in some 
"way authorized something to be done."* Mellish, L.J., with 
reference to the wharfinger's certificate said : " It professes simply 
" to be what it is, a certificate that those tons are ready for ship- 
" ment. It is merely a security to the buyer that such things are 
" actually there. ... It is utterljy impossible ... to 
" make that out to be a document of title. A document of title is 
" something which represents the goods, and from which, either 
" immediately or at some future time, the possession of the goods 
"may be obtained. . . . The vendor, having agreed by his 
" ccmtract that he would give the wharfinger's certificate in order 

• Ibid., at 499, 600. 
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that the purohaaer may hayo eTidenoe that the goods have been 
aotuallj made, and now are actually ready to be shipped^ oaanot 
help giying the certificate; and how the fact of his giving that 
" certificate, which does not profess to be negotiable, and 
does not profess to require the delivery of the goods 
to order or to bearer, or an3rthing of the kind, can affect 
his lien as vendor, merely because the purchaser chooses to 
borrow money on the faith of it, I am at a loss to conceive.^'* 
The case of Kemp v. FeUk^f decided in 1882, in like manner 
shows that wide as is the definition of doeumetU of title given by 
section 4 of the Aet of 1842, and re-enacted by. section 1 (4) of the 
Act of 1889, it is necessary in any case of doubt to see whether an 
alleged document of title comes within its terms. In that case, the 
holders of a bill of lading for a cargo of salt wrote to the captain 
of the ship saying that in order to save trouble they would not 
sign delivery orders, but that they had written to their accountant 
on board the ship to deliver the salt to persons producing cash 
receipts frmn. their cashier; and it was held that such a receipt 
was not equivalent to a deUvery order, nor was it a document of 
title at all, and consequently the indcNisement of it did not put an 
end to the seller's right of stoppage in traneitu.l It is clear that 
a mere cash receipt is not a ''document used in the ordinary 
'' course of business as proof of the possession or control of goods,'' 
nor does it on its face authorize or purport to authorise its pos- 
sessor " to transfer or receive goods thereby represented." 

By the Sale of Goods Act, 1893, section 62 (1), document of title 
to goode has the same meaning in that as in this Act, unless the 
context or subject-matter otherwise requires. 

The mode of transferring documents is either by indorsement 
or by delivery: see section ll.§ 

The next definition is this : — 

(5.) The expression '^pledge" shall include any contract 
pledging, or giving a lien or security on, goods, whether 
in consideration of an original advance or of an^ farther 
or continuing advance or of any pecuniary liability. 

The t^rms of this definition are wide enough to include some 
forms d security which are not pledges in Uie true sense. Thus, a 
mortgage, whereby in consideration of a loan the general property 
in gMxls is conditionally transferred ; or a letter hypothecating or 
charging goods, would appear to be a '' pledge " within its terms. 

• Ibid,, at 602, 508. t 7 A.C. 678, H.L. 

X See per Lord Blaokbum, ibid,, at 685. 
§ Printed In Leotore III pott p. 77. 
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This definition will be further considered when we come to sec- 
tion S. * 

(6.) The expression ''person" shall indnde any body of 
persons corporate or nnincorporate. 

The consideration of the remaining sections of the Act must be 
reserred for my next Lecture. 



Note on Negotiable Instruments. 

In the first of these Lectures it was stated f that there were two 
main requisites of a negotiable instrument in the strict sense : — 

1. It must be transferable by mere delivery, cnr by indorsement 
and deliyery (according to whether it is made payable to bearer, 
or to order) so that the property in it shall pass to the transferee 
free from any defect of title of the transferor (»r of any prior 
holder. 

2. The holder must be able to sue on it in his own name. 

After that Lecture had been published, my attention was called 
to some observations of Judge Willis in his Lectures on the Law 
of Negotiable Securities, where he lays much stress on the state- 
ment that an instrument cofmot he negotiable unless it is " :jl such 
'' a state that the true owner could transfer the contract or engage- 
'* ment contained therein by simple delivery of the instrument '' ; ^ 
and his definition of negodable instruments § would exclude bills 
of exchange, promissory notes, and cheques made payable to order 
unless they had been indorsed in blank. With great deference to 
the learned Judge's opinion, I venture to think that this places too 
narrow a limit on the meaning of negotiable instrument^ by re- 
garding indorsement as essential to the n^otiability of an instru- 
ment rather than as concerned merely with the proper mode of 
negotiating it. 

There is very high judicial authority for treating such docu- 
ments as negotiable^ whether indorsed or unindorsed, although the 
jformer, like a bill drawn payable to bearer, can be negotiated by 
delivery, while to negotiate the latter requires indorsement as weU 
as delivery. His Honour cites|| Whistler v. ForaterV in support of 
his view ; but in that case Erie, C. J., said : ** *' According to the law 

* See Lecture III, pott, p. 69. f ^^ Lecture I, aTUe^ p. 7. 

J 2iid ed., 6. § IMd. 

II Law of N^otiable Securities, 2nd ed., pp. 8, 38. 

5 (1863) 14 Common Bench Rep., New Series, 248. 

♦•At 256. 
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" meroliaiit the title to a negotiable instroment pasBee bj indone- 
''ment and deliyery." And Willee, J., referring to the rule of the 
law merchant as to negotiable instruments, said:* ''In order to 
'' acquire the benefit of tiiis rule, the holder of the bill must^ if it 
** be payable to oider, obtain an indorsement." And Keating, J., 
said : f " The right to sue in a court of law upon a negotiable in- 
** strument is not complete without a written indorsement." So, 
in Crouch v. CridU Fonder, X cited bj Judge Willis, § Blackburn, J. 
said: "Bills of exchange and promissory notes, whether payable 
*' to order or to bearer, are by Uie law merchant negotiable in both 
" senses of the word. The person who, by a genuine indorsement, 
" or, where it is payable to bearer, by a delirery, becomes holder, 
" may sue in his own name on the contract, and if he is a boniL fide 
" holder for value, he has a good title notwithstanding any defect 
" of title in the party (whether indorser or deliverer) from whom 
'' he took it." 

For these reasons I have not deemed it necessary to modify the 
definition which I gave. 



• At 268. t At 26S. 

X (1874) i:i.B. 8 Q.B. 374 ; »ee at p. 382. 
$ Law of Negotiable Seonrities, 2nd ed., 88. 
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SUMMAEY OP LEOTUEB II. ANSWERS TO QUESTIONS:— 
RIGHTS OP HOLDERS OP felLLS OP LADING, 
WARRANTS OP WAREHOUSEMEN AND WHARF- 
INGERS, WARRANTS AND DELIVERY ORDERS IN 
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IN RELATION TO BANKRUPTCY, WHAT CASES PALL 
UNDER THE FACTORS ACT. THE FACTORS ACT, 
1889 (Continued) INDISPOSITIONS BY MERCANTILE 
AGENTS, AND BY SELLERS AND BUYERS ; SUPPLE- 
MENTAL. 




Summary of Lecture II. 

|N mj last Lecture, I endeavoured to throw some light 
upon dook warrants, delivery orders, warehouse-keepers' 
certificates and similar documents, and it was seen 
that, apart from the Factors Act, the Sale of Goods 
Act, and certain Private Acts of Parliament, those 
documents are not generally regarded in law as documents of 
title, for the reason that, when once the goods are landed, actual 
possession can be taken of them at any time — a reason not 
applicable to bills of lading, which deal with goods at sea, of which, 
therefore, so long as they are at sea, it is physically impossible 
for the consignee to take possession. I also explained the usual 
practice in obtaining delivery of goods from a warehouse. I 
showed the important consequences resulting from the difference 
between bills of lading and those other documents with reference 
to the Statute of Frauds, and to the seller's lien, while a further 
distinction between some of them has to be made with respect to 
the reputed ownership clause of the Bankruptcy Act; and that 
these differences in many cases cease to operate under the Factors 
Act, the Sale of Goods Act, and under certain Private Acts, the 
latter of which authorisse the issue of documents giving special 
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righto to the person named, or the last indorsee. We saw that the 
ordinary rule of law is that no person can transfer a better title 
than he himself possesses, so that no agent can give a Talid title to 
goods except under the actual or ostensible authority of the owner ; 
and with regard to ostensible authority that at common law a factor 
has no authority to pledge goods, and that the Factors Acto, 1823- 
1889, had been passed to modify this rule of our law, the last Act 
repealing the four previous Acto. After defining the term factor, 
and noting the distinction between factors and brokers, we 
examined in detail the definitions contained in section 1 of the 
Act of 1889, and saw that the definition of document of title, 
though wide, did not include a certificate not purporting to be 
negotiable and merely stating that goods were ready for shipment, 
or a mere receipt for cash. 

Answers to Questions. 

Since deliyering my last Lecture, a number of questions have 
been sent to me with reference to the matters discussed in that 
and in my first Lecture, and I purpose dealing with these before 
returning to tiie Factors Act. 

RighU of Holder$ of Bills of Lading, 

The first set of questions refers to the case of Olyn df Co. v. Ecut 
and West India Dock Co.,* which was discussed at some length 
in my first Lecture, and I will deal with these first. Tou will 
remember that in that case the bankers had advanced money to 
the consignees, on the security of one bill of lading, indorsed in 
blank, of a set of three, and the bankers not having put a stop on 
the consignment, the Dock Company in good faith delivered the 
goods to the consignees upon their presenting the second bill of 
the set unindorsed ; and it was held that the Dock Company were 
justified in so acting. The questions are put thus : — 

L Plaintiffs could not recover from the Dock Company, as they 
did not put a stop on the consignment ; but were they not entitled 
to recover from their client, the consignee, although of course their 
security as represented by the bill of lading would be valueless? 

My answer is: Tes, certainly; and the value of their right to 
sue the consignees would bear an exact relation to the means of 
the latter to meet their liabilities. 

2. Would not the delivering, or indorsing and delivering, by the 
consignee of the different bills of lading comprising the set to 
different transferees be an act of fraud t 



(1882), 7 AC. 591 ; Lecture I, ante, pp. 17-19. 
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I answer : Tat, undoubtedlj; aad the coniignees would be liable 
for gttok act in either dvil or criminal proceedings. 

3. Can a banker repudiate all the contracts contained in a bill of 
lading, if it is merely hypothecated to the extent of overdraft ; and 
may he, in the eyent of notice of intention to sell the goods being 
given to the hypothecator, take upon himself to realise such portion 
of the goods as will produce sufficient to liquidate to full amount of 
debt owing t 

My answer is : A banker to whom an indorsed bill of lading has 
been pledged by way of security, can, on failure of the pledgor to 
pay off the advance at the proper time, realize his security. He 
can therefore daim delivery of ^e goods. But he cannot repudiate 
the contract evidenced by the bill of lading. On the contrary, he 
will not be able to obtain the goods without first satisfying the 
claim for freight and other charges payable under the bill of 
lading, and also charges for warehousing, if these have been pro- 
perly incurred; for, as we have seen, neither the master nor the 
warehouse-keeper can be compelled to give up their lien and deliver 
the goods until all their proper charges are paid. Having obtained 
delivery he can then sell the goods, or such portion as will satisfy 
his claim, handing the balance (if any) to the pledgor. 

4. If the banker disposes of all or a portion of the goods to 
recoup himself, does he thereby become a transferee, and become 
liable under all contracts relating to the bill of lading? 

This question raises a difficult point of law, which has never yet 
been definitely decided. In the case of Burdick v, Sewdl* Lord 
Selbome, indeed, suggested that the indorsee by way of security, 
though he has not the property passed to him absolutely, '' has a 
'' title by means of which he is enabled to take the position of full 
''proprietor upon himself, with its corresponding burdens, if he 
"thinks fit; and that he actually does so as between himself and 
** the shipowner, if and when he claims and takes delivery of the 
"goods by virtue of that title.'* But that view was not adopted 
by any other of the learned Lords, nor does it appear to be sup- 
ported by any decided case,t imd with great deference to the high 
authority of Lord Selbome, I venture to express the gravest doubt 
whether that view, which was not necessary to the decision, would 
be upheld. The point, however, seems to be technical rather than 
of great practical importance; for, as regards liahilitiei, the 
banker, as I have just said, cannot obtain the goods without paying 
freight and all proper charges ; and as regards rights of suit, an 
action would clearly lie against the shipowner for any breach of 

• (1884), 10 A.O. at 86. 

t See this discoBsed by Mr. Carver in Law Quarterly Review, 1890, 
Vol. 6, p. 294. 
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oontnust or of his duty as a carrier, and the point would generally 
merely resolve itself into an enquiry as to the proper form of 
action, and as to the party in whose name the action ought to be 
brought. 

5. The fifth paragraph, which refers to the two preceding ques- 
tions, is as follows : — ft no liability is incurred in cases 3 and 4, a 
banker should never become absolute transferee of a bill of lading* 
ss it is most undesirable for him to be in such a position that 
under certain circumstances he may find a cargo of merchandise on 
his hands with various conditions attachii^ thereto. 

This seems to be rather in the nature of an observation than of 
a question, but if the writer intends to ask whether there is any 
means whereby the pledgee of a bill of lading can obtain the 
advantotges of an indorsee without rendering himself subject to his 
liabOMeSt I should answer: No. As already pointed out, the 
pledgee cannot compel delivery of the goods until he has paid the 
charges due, and even if he has obtained delivery, a contract to 
pay the charges will usually be implied.* 

6. The next question comes from another source, and is as 
follows : — ^Has a seller a lien on goods when he has parted with the 
bill of lading not indorsed to the buyer but only to order f 

If the bill of lading is made to the seller's order, and has been 
indorsed by him in blanks and not in full — i.e. not specially to the 
buyer — ^the seller on parting with the bill has in this case also lost 
his lien ; for there is no distinction in this respect between these 
two kinds of indorsement.! 

7. Another question, which was put to me verbally was this : — 
Supposing that while goods are still on board ship, the freight is 
paid ; does this put an end to the bill of lading, so that it becomes 
exhausted f 

The answer is: No. The master's contract under the bill of 
lading is not fulfilled until he delivers the goods. It is con- 
ceivable, though Tory improbable, that he might make a special 
agreement to hold them for a time in his ship as in a warehouse^ 
but in the absence of such an agreement, the bill of lading remains 
unexhausted not only until the freight is paid, but until the goods 
are duly delivered either to the holder of the bill of lading or to a 
wharfinger or warehouseman. 

8. The next question asked has reference to the illustration 
which I gave in my first Lecture of the want of strict negotiability 

* See Lectnre I, ante, p. 11. 

t Idckbarrow v. Mason (1703), 1 Smith's Leading Oases, 7th ed. 756 ; 
lOth ed. 674. 

X The poesibilitj of such an agreement is disoussed by Lord Blackbom in 
Xemp r. Falk (1882), 7 A. €., at 684. 



54 Bankers* Advances. 

in the case of biUa of lading. I gave the instance of an indoner, 
as in Meyerstein v. Barber;* haTing alieadj indorsed for ralae one 
bill of a set, indorsing a seoond to another indorsee, when the title 
of the latter would be subject to the indorser^s defect of title ; and 
I was asked : Would not the same rule apply to a bill of exchange 
drawn in a setf And if so, how did my illustration show that a 
bill of lading was in any degree less negotiable than a bill of 
ezchangef dnie illustration I gave was perhaps not a very ha{^y 
one, but I do not think that a bill of exchange drawn in a set is 
gOTemed by the same rules. The rules applicable to such a bill of 
exchange are laid down in section 71 of the Bills of Exchange Act, 
1882. It would take me too far afield to examine those rules in 
detail, but although there may be some resemblance between such 
a bill of exchange and a bill of lading, inasmuch as, where two or 
more parts of a bill of exchange drawn in a set '' are negotiated to 
"different holders in due course, the holder whose title first 
''accrues is as between such holders deemed the true owner of 
"the bill";t yet there is this broad distinction: — that each hill 
of lading of a set is as a matter of course signed by the master 
or person primarily liable, whereas where a bill of exchange is 
drawn in a set, the drawee, who by accepting becomes the person 
primarily liable, should write his acceptance on one part only, and 
"if the drawee accepts more than one part, and such accepted 
"parts get into the hands of different holders in due course, he 
" is liable on every such part as if it were a separate bill " ; I and 
if a holder " indorses two or more parts to different persons, he is 
" liable on every such part."§ The master or shipowner, on the 
other hand, is of course not liable to each of the different holders 
of bills of lading of the same set, but only to one of them — gener- 
ally to that holder who was first in having one of the set trans- 
ferred to him for value and in good faith on his part. 



Warrants of Warehousemen and Wharfingers, 

I have also been asked the following set of questionsll as to the 
negotiability of such warehousemen and wharfingers' warrants as 
have not been made subject to Private Acts of Parliament. 

9. Whether warrants for goods, issued by London warehouse- 
keepers and wharfingers, and duly indorsed, may be considered 
negotiable in the sense that the property in the goods they repre- 
sent passes to the banker or other holder! 

My answer is : In the case of such a warrant, as in that of a bill 

* (1870) L.B. 4 H.L. 317. f 8. 71 (3). J 8. 71 (4). § S. 71 (S), 

II Numbered 9, 10 and 12. 
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of lading,* tht property in the goods — t .e. the uiKoU property — 
win not in any case pass where tiie warrant is merely pledged to 
the hanker as a security, hut only a ipeeial property, the general 
property remaining in Uie pledgor. 

MoreoTer, if the pledgor has pledged them fraudulently and is 
neither the owner of the goods, nor an agent having authority, 
actual or ostensible, from Sie owner to pledge them, nor a seller 
or buyer acting in such a manner as to oome within sections 8 to 10 
of the Factors Act, no property whateyer will pass to the banker, 
and he will be made to restore the goods or their value to the 
owner. Whether an agent has ostensible authority or not will 
depend mainly upon the Factors Act, but not entirely ; for if the 
owner has by his conduct enabled another person to hold himself 
out as the owner, or as entitled to dispose of the goods, and the 
latter has sold or pledged them to an innocent party, the owner who 
has enabled the transaction to be carried out is estopped from 
disputing the ostensible authority of that person to sell or pledge, 
and must himself bear the loss.t 

Warrants and Delivery Orders in BeloHon to Bankruptcy. 

The next question is this: — 

10. Whether, in the event of the bankruptcy of the party in 
whose name the warrant was originally issued, and in whose name 
the goods presumably stand in the books of the warehouse-keeper, 
the possession of the warrant by a banker or other pledgee would 
be good as against the trustee in bankruptcy, and would have the 
effect of taking the goods out of the order and disposition of the 
bankrupt f 

Before giving an answer to this question, I will mention one 
coming from another source, raising a similar point, and will then 
deal with both questions togiher. It is as follows : — 

11. Supposing A., a factor, is given possession of the documents 
of title to goods with the consent of B., the owner, in order that 
he may sell them, and A. pledges these documents with his banker 
to secure an advance ; what is the result if either A. or B. becomes 
bankrupt) Does such bankruptcy affect the rights of the banker f 

These questions raise for our consideration points of serious im- 
portance which do not appear to be very satisfactorily or 
adequately treated in the text books, nor are the decisions on these 
points always easy to reconcile. The questions do not admit of 

* As to which, see Burdieh v. SeiotU (1884), 10 A.O. 74, set out in 
Lectore I, ante^ pp. 13-14. 

t See tf.0. FarquhavMn v. Ktitg (1901), 2 K.B. 697, C. A.; and 4^. Htnder- 
V. WiUiOimB (1895) 1 Q B. 621, CA. 
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short aniwera, and having regard to their great importance, I 
propoae to deal with them at some length. 

The solution of these questions mainlj turns upon the reputed 
ownership clause, now contained in section 44 of the Bankruptcy 
Act, 1883.* That section provides that the property of the bankrupt 
divisible amongst his creditors (whidi by section 54 vests in the 
trustee) shall not comprise : 

(1) Property held by the bankrupt on trust for any other 
person. 

And it goes on to enact that it shall comprise (among other things) 
the following: — 

(iii) All goods being, at the commencement of the bank- 
ruptcy, in the possession^ order or disposition of the bankrupt, 
in nis trade or business, by the consent and permission of tne 
true owner, under such circumstances that he is the reputed 
owner thereof ; provided that things in action other than debts 
due or growing due to the bankrupt in the course of his trade 
or business, shall not be deemed goods within the meaning of 
this section. 

Goods in the hands of a factor are held on trust within the mean- 
ing of this section, and therefore in the event of his bankruptcy 
they are not divisible amongst his creditors, f It is true that if the 
factor is, with the consent of his principals, held out to the public 
as the owner of the goods — as, for instance, if they are really 
carrying on their trade in his name — they will not be allowed to 
set up that he was merely a factor ; { but, otherwise, if the fact of 
the relation of principal and factor is clearly established, there is 
no doubt that the order and disposition clause does not apply. § 

Even where goods consigned to a factor have been sold by him 
and the proceeds paid into his bank, and he becomes bankrupt, 

* The reputed ownership olanse was origisallj contained in the Act 2.1 
James I, o. 19, s. 11, passed in 1623, the terms being very similar in that anil 
later Bankraptoy Acts to those of the present enactment. The Act of James, 
however, spoke of *' possession, order and disposition,** and that Act was 
repealed by 5 George IV, c. 98, s. 1, s. 70 of whioh changed the phrase into 
" possession, order or disposition ** — ^the phrase which was repeated in 6 
George lY, c. 16, s. 72, and in later Aots down to the present Act of 1883. 

t Godfrey v. Furzo (1738), 3 Peere Williams* Rep. 185 ; Ex parte Dumat 
(1754), 1 Atkjns* Rep. 234 ; 2 Vesey, Senior's, Bep. 682; and see Bobson on 
Bankmptoj, 7th ed. 537. 

t Ex parte Bv^k. Be Faioeus (1876), 3 Gh. D. 796 ; c/. Vx parte 
Bright. Be Smith (1879), 10 Gh. D. 666, C. A. 

§ Per Bacon, 0. J. in Bankmptoj, in Ex parte Buck (1876), 3 Oh. D. at 
800 ; ef. per Dallas, J., in Oibsm v. Bray (1817), 8 Taonton^s Bep. at 80. 
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thoie proceeds can be followed, and will not paas to his tnistee,* 
except to the extent of any lien which the factor may have had,t 
unless the principal has agreed to treat the factor as a mtrt dihtor^ 
and not as acting in a fiduciary relation towards him.^ 

Haying, then, disposed of the ordinary case of goods in the 
hands of a factor, which do not fall within the reputed ownership 
clause on the ground that they are held by him on trust, let us see 
what other questions have to be considered in order to decide 
whether goods were in " the possession, order or disposition of the 
* bankrupt " by the consent of the " true owner." 

One of the first questions to determine is: — ^Who is to be 
deoned the true owner f If the original owner becomes bankrupt 
and the goods are in his own possession, order and disposition, the 
case does not fall within the reputed ownership clause at all, for 
that has always been construed to apply only to the possession of 
the goods of another with the consent of the true owner. § The 
goods in such a case would be divisible amongst his creditors like 
any other property belonging to him.|| 

But if, as in the cases put in the above questions 10 and 11, the 
goods are in a warehouse, and the warrant for them has been 
lodged as security with a banker, or other pledgee, the authorities 
show that it is the banker, or other pledgee or mortgagee, and not 
either the pledgor, or (where pledged by a factor) his principal* 
who is deemed to be the true owner within the meaning of the 
reputed ownership dause.H 

Let us suppose, then, that a warrant for goods has been pledged 
to a banker, either by B., the original owner of the goods, or by 
A., the factor to whom B. has intrusted the goods or the warrant. 
If A. becomes bankrupt, it is, as has been seen, immaterial whether 
the goods are deemed to be in his possession or not, for ex 
hypoiJiesi they can only be in his possession as factor, and there- 
fore on trust. But if B. becomes bankrupt, the question for de- 
cision is whether in the circumstances of each particular case the 

* Ex parte Cooke, In re Straehan (1876), 4 Ch. D. 123, 0.A. ; In re ffallm*s 
Ettate (1879), 18 Gh. D. 696, C. A ; Baneoek v. SmUh (1889), 41 Gh. D. 456, C. K. 

t See Drinkwater v. Goodwin (1775), 1 Oowper's Rep. 251, at 255, 256 ; and 
Ex parte Buck, Re Fawcus (1876), L. R. 3 Gh. D. 795. 

{ See Ex parte White. Re yefdll (1871), L. R. 6 Gh. Ap. 397. 

§ Joy T. Campbell (1804), 1 Schoales & Lefroy*8 Rep. 328, at 836 ; and see 
the long list of cases cited hi Griffith & Holmes on Bankmptoy (1^87), YoL 1, 
p. 450, note (ft). 

t Under s. 44 (i) of the Bankmptcy Act, 1883. 

f ItyaU V. Mowle* (1750), White k Tndor's Leadingr Gases in Eqnitfy, 4ih ed. 
VoL 2, 734 ; 7th ed. VoL 1, 96 ; Lueas v. Dorrien (1817), 7 Taanton*8 Rq;>., at 
892-293 ; Bum v. Carvalho (1839), 4 Mylne & Gxaig*8 Rep. 690, at 704. 
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goods at the oommenoeiaent of B.'s bankruptoj were or were not 
in his poseeasion, order or disposition bj the banker's oonient 
under such circumstances that B. is the reputed owner? 

Now it has been stated bj a yetj learned author* that, gener- 
alljy where goods are not in the custody of the bankrupt, tbe 
indorsement and delivery of a delivery order, dock warrant, or 
document of title other than a bill of lading, are not sufficient to 
determine the possession of the bankrupt, unless notice be given 
to the agent having custody on behalf of the bankrupt, and he 
attorns to the true owner. 

But it is submitted that the various documents here referred to 
do not all stand on the same footing, and however true the pro- 
position may be of a delivery order, which may be issued and 
subsequently withdrawn or countermanded by the owner of the 
goods without the knowledge of the warehouseman or wharfinger, 
the rule does not equally apply to a transferable warrant issued by 
the warehouseman or wharfinger, who, according to the custom of 
the trade, will not part with the goods except on production of the 
warrant. 

Accordingly, in the case of Greening v. Clarkyi where the 
original owner sold goods lying in the East India Company's ware- 
houses, but retained the Compan/s warrants (which were shown 
to be current in the market and transferable without indorsement) 
and pledged them, and became bankrupt, although no notice either 
of the sale or the pledge was given to the warehouse-keepers, it was 
held that the goods were not in the bankrupt's possession within 
the reputed ownership clause, nor could he have obtained pos- 
session without repaying the money advanced ; and that the buyer 
was entitled to the goods. { 

This decision was followed and approved in several later case8,$ 
and was said to be " not only good law but also sound sense, and 
" in axsoordanoe with other judgments on the subject."|| And in one 
base, the decision was relied upon as showing "that goods pledged 

* Lord Jiutioe Vanghan Williams in his work on Bankruptcy, 6th ed. 199 ; 
7th ed. 214. 

t (1825), 4 Bamewall and Oreasweirs Bep. 816. 

I In this case the advance had in fact been satisfied ont of other moneys, 
but before the Factors Act of 1877 this would not have affected the buyer's 
right to recover the warrants from the pledgee without re-imbursing him. 
Sm now s. 8 of the present Factors Act, and ef, Johnson v. CridU Lyonnaii 
Co. (1877), 8 G.P.D. 32, dted in commenting on s. 8, infra. 

§ Ex pwrte Ihylor. Be Campbell (1881), Montagu's Bep. in Bankruptcy 240, 
at 248 ; Webb y. Whinney (1868), 18 Law Times Bep. 328 ; Lincoln Wayyon 
Co. Y. Mwmfard, 1880, 41 Law Times Bep. 655. 

I Per Willes, J., in Webb v. IVhinneyj 18 Law Times Bep., at 525. 
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'' by a bankrupt cannot be said to be in the order and disposition of 
" sudi bankrapt."* 

Moreover, even if in such a case the bankrupt were to be deemed 
to have had liBgal possession, how could he hare been the reptUed 
aufnerf He could neither have borrowed money on the goods else- 
where, nor have sold them, without producing the warrants, which 
were already pledged.t 

It is conceived, then, that although the indorsement and delivery 
by the holder of such a warrant are not sufficient for some purposes 
to determine his possession, unless the assignee takes actual pos- 
session of the goods or gets the warehouseman to attorn to him,} 
such indorsement and delivery to a pledgee by one who afterwards 
becomes bankrupt are sufficient to take the goods out of his pos- 
session within the meaning of the reputed ownership clause. More- 
over, it must not be forgotten that much more than mere pouee- 
sian of the goods by the bankrupt is required to bring them within 
that enactment.! 

For these reasons the answer to question 10 should in my 
opinion be in the affirmative : that the possession of the warrant by 
a banker or other pledgee would be good as against the trustee, 
and would take the goods out of the order and disposition clause ; 

* Per Stephen, J., in Lincoln Waggon Co. y. Mum/ordf 41 Law Timee Rep., 
at 669. 

Ex parte Roy. Be SUlenee (1877), 7 Gh. D. 70, seems very diffloult to 
xeconoSle with these anthorities. In that case a horsedealer was paid by a 
customer 41170 for a pair of horses, whioh she returned with his oonsent, he 
supplying her with another pair (whioh he was authorised as agent to sell 
bnt not to pledge) for her nse until he ooald find her a suitable pair ; he then 
beoame bankrupt. Baoon, C. J. in Bankruptcy, held that the horses so 
supplied were in the order and disposition of the bankrupt. It is submitted 
that this deoision conflicts with the principle of those above cited, and iJso 
with the long string of oases decided before the first Factors Aot (none of 
which were referred to), in whioh it was held that where a factor (who at 
that date had authority to sell but not to pledge) pledged goods to secure an 
advanoe, the pledgee luid no right to retain the goods against the factor's 
prindpsl. It was never held in those oases, when the factor beoame bank- 
rupt, that the goods were within the reputed ownership clause : see ejg. 
Martini y. Coles (1813), 1 Maule and Selwyn's Bep. 140 ; 6MI y. Kgrner 
(1821), 5 Moore's Bep. 508. The fact in Ex parte Rtty that the horsedealer 
had not possession nor the right to possession of the horses except upon 
suppljdng the customer with a suitable pair or repaying her her money^ 
woidd, according to the authority of Webb ▼. Whinnfiy, and Lincoln Waggon 
Co, V. Ainw^t*rd, have taken the property out of his possession, order or 
diqposition. In all these oases the pledge by the debtor was tortious. 

t See^ Dallas, J., in Lucas y. Dorrien (1817), 7 Taunton's Bep., at 290, 
and JMT Park, J., ibid,, at 291. 

} See CM, Farina v. Homo (1846), 16 Meeson and Welsby's Bep. at ISS ; 
Castle Y. Sworder (1861), 6 Hurlstoneand Norman's Bep. 828, 888. 

§ Beeper Dallas, J., in Gibson y. Bray (1817), 8 Taunton's Bep., at 79-^ ; 
cf, PoUciok on Possession, 69. 
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and the uiiwer to question 11 should be in the negative : that the 
bankruptcy of either A., the factor, or B., his principal, would not 
affect the rights of the banker. 

At the same time these arguments are not applicable in the case 
of a delivery order, issued hj the owner of the goods himself ; for 
until this latter is presented to the warehouseman or wharfinger, 
and he attorns to the holder, the goods remain in the possession, 
order and disposition of the original owner, who still has it in his 
power to countermand his first order, or to issue a second order in 
favour of himself or of another assignee.* 

Thus, in the case of Arbouin v. WiUiam$,i a trader, having 
goods lying at certain wharves, and entered in his own name, 
signed delivery orders directing the wharfingers to deliver them to 
[blank] or bearer, and deposited these at his bank to secure 
advances; and the bankers, having filled up the blanks in their 
own name, delivered them to the wharfingers, who transferred the 
goods in their books into the name of the bankers, who after the 
trader's bankruptcy took possession of the goods. The action was 
brought by the trader's assignees in bankruptcy against the 
bankers for conversion of the goods, and it being doubtful on the 
evidence whether the whole or only part of the goods was trans- 
ferred into the bankers' name in the wharfingers' books before the 
day on which the trader committed the act of bankruptcy, Lord 
Gifford, C.J., directed the jury that with respect to the goods so 
transferred before that day the verdict must be for the defendants, 
but that if they found that any of the goods were standing in the 
bankrupt's name on that day, these would fall within the reputed 
ownership clause, and with respect to them they must find for the 
plaintiffs. 

Custom of Trttde in SelaUon to Bankruptcy. 

The last of the set of questions we are discussing is this : — 
12. If the holder's (i.«. the pledgee's) claim to the goods under 
such circumstances (as are mentioned in question 10) were based 
on mercantile custom, would it be necessary, in order to establish 
such claim, for the holder to show that the custom was a general 
one? For example, the usage of Liverpool bankers differs from that 
of London bankers. A London banker holds warehouse-keepers' 
warrants, whilst a Liverpool banker has the goods transferred into 
his name in the books of the warehouse-keeper. Would this diver- 
sity of practice defeat the plea of mercantile custom? 

* For instances where a second delivery order has been issued, see MeEwan 
Y. Smith (1849), 2 House of Lords Gases, 309 ; and Imperial Bank v. Lomiim 
und St, Katharine Docks Co, (1877), L.B. 5 Oh. D. 195. 

t (1824), Byan & Moody's Bep. 72. 
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For the reasoiiB already given, the pledgee of a warehouse- 
keeper's warrant would, in mj opinion, have a good claim, and he 
need not prove any custom. 

If the security given to a banker was not such a warrant, but 
merely a delivery order signed by the pledgor, then, as has been 
seen,* in the event of the pledgor's bankruptcy, the banker will 
not have a good claim, unless the warehouseman has attorned to 
him. 

It is difficult to see how a custom of hankers oould affect the 
question one way or another. At the same time if it were material, 
a custom of trade need not be uniform, and a custom might be 
proved to prevail among Liverpool bankers, although it did not 
among London bankers. 

In some cases a custom of the trade of the bankrupt may be 
materiaL For instance, let us suppose a case where a wine mer- 
diant purchases from a spirit merchant at Liverpool certain butts 
of whiskey, stored in a bonded warehouse belonging to a firm of 
warehousemen, and the seller transfers the whiskey in his books 
into the name of the buyer, and makes out and signs a delivery 
order, which he hands to the buyer, who pledges it with his banker, 
no notice being given to the warehousemen of either the sale or 
the pledge^ and the whiskey remaining in the warehouse in the 
seller's name until after he becomes bankrupt. In the absence of 
any evidence of a custom of trade, the whiskey would be deemed 
to be in the possession, order or disposition of the seller by the 
consent first of the buyer, and afterwards of the banker, under 
such circumstances that the seller was the reputed owner. If, how- 
ever, upon the trustee in bankruptcy claiming the goods as having 
been in the seller's reputed ownership, the banker proved that it 
was the usual custom of the wine and spirit trade in Liverpool for 
goods sold in bond to remain in the possession or under the control 
of the vendors, in the bonded warehouse in which they were at the 
time of sale, until they were required by the purchaser for use; 
the existence of this custom would exclude the doctrine of reputed 
ownership, and the trustee's claim would thereby be defeated. 

Considerable light may be thrown upon this subject by a careful 
comparison of three cases, eventually decided by the Lords Justices 
on appeal, which arose on the bankruptcy in 1872 of Couston and 
Co., a firm of spirit merchants, who had sold various quantities of 
whiskey to different wine merchants.! In each case the whiskey 

* Arhmin v. Williaffis (1824), Ryan & Moody's Bep. 72, set oat supra, 

t Be Couston, Ex parte Ward (1872), L.B. 8 Ch. Ap. 144 ; Ex parte WatlUns 
(1873), ibid, 520 ; Ex parte Vaux (1874), L.B. 9 Ch. Ap. 602. As to how far 
a onstom of trade must be known in order to exclade repnted ownership, see- 
the judgrments in Ex parte Watkins, and ef. Be Ooetz (1898) 1 Q.B. 787, O.A. 
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had been bought and paid for, but had not been removed before 
the aeilera' bankruptcy from the bonded warehouset where it was 
•tored at the time of tale, and the buyer applied for an order 
against Coustona' truitee for the quantity bought, and proved the 
above mentioned custom. 

In Ward*i CatCf the eight hogsheads bought were lying in a 
dock Company's warehouse to the order of Coustons, though trans- 
ferred at the time of sale in Goustons' books into Ward's name. 
Before the bankruptcy Ward had directed Coustons to forward to 
him one of the hogsheads — ^thereby terminating his consent to the 
bankrupts' possession of that one. The order was refused for the 
seven hogsheads, but granted for the one, and on the trustee ap- 
pealing as to the one, the order was affirmed. 

In WiUkinf^ Case, the whiskey bought consisted of two hogs- 
heads stored in the warehouse of a third party, and three butts and 
four quarter-casks lying in a warehouse rented by Coustons, the 
seUers, who at the time of sale transferred in their books both lots 
into Watkins' name, and gave him delivery orders for the two 
hogsheads, and as warthcuse-Jceepers a warrant for the second lot. 
Before the bankruptcy Watkins requested the four quarter-casks 
to be sent to him, and although this was not done then, the trustee 
(acting on the decision in Ward^s Cast) gave these up to him, but 
refused to give up Uie remainder. He was ordered to deliver the 
three butts, but not the two hogsheads, and on the laiistee ap- 
pealing as to the butts, the order was affirmed. 

In Vaults Gascj the whiskey bought was in the warehouse of 
other warehouse-keepers, and no warrant was obtained from them, 
nor notice of the side given them, nor had Coustons given Yaux, 
the buyer, any delivery order, yet by virtue of the custom it was 
held that the whiskey was not after the sale in the sellers' reputed 
ownership, and that Yaux was therefore entitled to it as against 
the trustee. 

In the latter case the custom was all important; and it is 
apprehended that this decision shows: — 

1. That both Ward and Watkins should have appealed (instead 
of the trustee appealing) ; for each buyer was entitled to all that 
he had bought on proving the custom, which took the whiskey out 
of the sellers' reputed ownership. 

2. That Ward and Watkins were each entitled to whoit he 
obtained without proof of the custom, on the ground that inde- 
pendently of the custom it had been taken out of the reputed 
ownership clause : Ward, because he had demanded it before bank- 
ruptcy, and Watkins because he held the sellers' warrant as 
warehouse-keepers. 
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What Caeee fall under the Faeiori Act. 

13. At the close of my lecture, a gentleman put to me this 
question: How can we tell whether a case is governed by the 
Factors Act or not? That seemed to me a yery practical question 
to ask, and the answer I am endeavouring to give in what I am 
saying to you about the Factors Act. But wUl that gentleman 
pardon me for saying that the only way of answering it is to con- 
sider whether the facts of any individuid case do or do not bring it 
within the protection of that Act! It is impossible to find any 
short and simple answer to the question. I can suggest no royal 
road to this learning. Were such a road discoverable, questions of 
law would be much simpler than they are, and instead of hav- 
ing to go through the tedious and expensive process under 
which the lay world at present groans and travails, we should be 
nearing a millennium where the necessity for a legal profession 
would cease to exist, and every man might by obtaining a small 
book become his own complete lawyer. Pending the arrival of that 
happy time, I propose to return to the prosaic details of the Factors 
Act, 1889. 

The Faotors Act, 1889.— Continued. 

Diepoeitions by Mercantile Agents. 

Having examined the preliminary part of the Statute, let us 
come to the first of its two principal divisions, namely, that which 
deals with dispositions by mercantile agents, and is contained in 
sections 2 to 7. 

. Powers of mercantile agent with respect to disposition 
of goods, — (1.) Where a mercantile agent is, with the consent 
of we owner, in possession of goods or of the documents of 
title to goods, any sale, pledge, or other disposition of the goods, 
made by him when acting in the ordinary course of business of 
a mercantile agent, shall, subject to the provisions of this Act, 
be as valid as if he were expressly authorised by the owner of 
the goods to make the same; provided that the person taking 
under the disposition acts in good faith, and has not at the 
time of the disposition notice that the person making the 
disposition has not authority to make the same. 

It is necessary to keep in mind that the provisions of this part of 
the Act deal exclusively with merca/ntile agents. Without repeat- 
ing what has been already said when commenting in my last 
Lecture on the definition of mercantile agent in section 1 (1), it 
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maj be well to point out that it was held under the earlier Acts 
that '* the term agent does not include a mere servant or care- 
''taker, or one who has possession of goods for carriage, safe 
" custody, or otherwise, as an independent contracting party ; but 
"only persons whose employment corresponds to that of some 
"known kind of commercial agent, like that class (factors) from 
" which the Act has taken its name/'* And it was laid down by 
Lord Blackburn in the House of Lords in 1880 " that an agent 
" who can pledge or sell must be an agent of that class, which, like 
"factors, . . . have a business which, when carried to its 
"legitimate result, would properly end in selling or in receiving 
" payment for goods.' 't 

In accordance with this principle, a woman entrusted with the 
custody of furniture to keep in her own house on behalf of the 
owner was held not to be such agent, and therefore unable to 
give a valid assignment of the furniture as security for an advance 
to her ; I and a wine merchant's clerk, who, as such, was possessed 
of dock warrants which his master authorized him to pledge for 
the purposes of his business, was held not to be such agent, and 
therefore he could not make a valid pledge for money lent to him- 
self in fraud of his master. § And in a case under ihe Act of 1889, 
a man employed at a small salary by a firm of jewellers to sell their 
goods at private houses on commission has been held not to be a 
mercantile agent, and therefore unable to give a valid pledge of 
the goods.jl 

In the City Bank v. Barrow,^ decided in 1880, Barrow, a 
leather merchant in London, sent some hides to Bonnell, a tanner 
in Canada, under an agreement whereby Bonnell was to tan the 
hides at a fixed rate and to consign them back to Barrow. Bonnell, 
however, having tanned and obtained bills of lading for the hides, 
pledged the bills of lading as security with the Toronto Bank, who 
sent them to their London agents, the City Bank. Barrow offered 
to pay the City Bank the amount due for tanning, freight, etc., oa 
their handing him the bills of lading, but this offer was refused, 
and Barrow sued the Bank. In their defence the Bank set up that 
Bonnell carried on the business of a factor as well as that of a 
leather tanner, and that in the former character he had pledged 
the hides. The transactions with the bills of lading, having taken 

* Heyman y. Flewhvr (1863), 13 Common Bench Bep. New Series, &97-638. 
t City Bank ▼. Barrow (1880), 6 Ap. Ca. at 678. 
X Wood V. Roweliffe (1846), 6 Hare, 183, 191. 
§ Lamh v. Attenborough (1862), 1 Best and Smith's Bep, 831. 
g Hastings y. Pearson (1893), 1 Q.6. 62. 
f 6 A. C. 664, H. L. 
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place in Canada, were goyemed by Canadian law, which, however, 
was the same with regixd to factors as English law, and the House 
of Lords held that Bonnell, who was not employed by Barrow as a 
factor, was not an agent within the meaning of the Factors Acts, 
and that consequently the Bank could not set up any title to the 
bills of lading or to the goods, as derived from him, against the 
real owner. 

Most of the decisions I have cited were decided, as I have said, 
under the earlier Factors Acts, the language of which differed in some 
respects from the present Act of 1889. Frequently one of the most 
difficult questions which lawyers have to consider is how far 
decisions have been affected by subsequent legislation. But with 
regard to those I have cited, they appear to be as sound law under 
the Act of 1889, as under the earlier Acts. 

There is one important point in the case last cited — City Bank 
V. Barrow — ^to which I wii^ to direct special attention in connec- 
tion with the sub-section which we are considering. That enact- 
ment, omitting certain words, provides that: 

Where a mercantile agent is, with the consent of the owner, 
in possession of goods or of tiie documents of title to goods, 
any sale, pledge, or other disposition of the goods, made by him 
when acting in tibe ordinary course of business of a mercantile 
agent, shall be as valid, etc. 

Now, although Barrow sent the hides to Bonnell in his character 
of a tanner, it seems that he sometimes acted for other persons in 
the character of a factor. Could it be contended imder this enact- 
ment that, as he sometimes acted as a mercantile agent — ^namely, as 
a factor — and as he was with Barrow's consent in possession of the 
goods, although Barrow gave possession to him not as a factor, but 
as a tanner, a pledge by him comes within the protection of this 
section? Although such a pledge would come literally within the 
words of the section, it would not in my opinion be held to come 
within its meaning any more than within the meaning of the earlier 
enactments. 

The following illustration of this point is given by Mr. Chalmers 
in his notes on the Factors Act:— Suppose a house were let fur- 
nished to a man who happened to be an auctioneer. Could he sell 
the furniture by auction and give a good title to the buyers? 
Surely not.* 

Another illustration of this point, although not so simple a case 
as that suggested by Mr. Chalmers, is to be foimd in the case of 
Cole V. North Western Banhff decided in 1875. One Slee carried 

* C!ialmers on the Sale of Goods Act, 1893, 4th ed., 130 ; 3rd ed. 127-28. 
t L.B. 10 O.P. 354, where the Court of Exchequer Glukmber affirmed the 
judgment of the Court of Common Pleas, reported L.B. 9 C. P. 470. 
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on the buBinoM of a warehoiue-kcieper in Liyerpool, and also that 
of a sheep's wool broker. In his capacitj of warehouse-keeper he 
was in the habit of receiving from the plaintiffs, who were mer- 
chants in London, bills of lading for sheep's wool and goat's wool 
to arriye in Liverpool, which when landed were deposited in his 
warehouses, under directions to send the plaintiffs a report and 
valuation, and then to await instructions as to disposaL Slee 
iuually sold the plaintiffs' iheep'i wool^ under specific instructions 
given to him bj them from time to time in each case, having no 
general authority from them to sell ; and, when such last-mentioned 
sales were effected, Slee received the proceeds. The goafs wool he 
never sold, not being a goat's wool broker. In 1872 Slee had in 
his warehouse two parcels of sheep's wool and two parcels of goat's 
wool belonging to the plaintiffs, but had not received anj instruc- 
tions as to the sale of either. These he professed to pledge to the 
North Western Bank to secure an advance of £7,000, by a letter 
undertaking to hold themas trustee for the Bank. Slee absconded, 
and the Bank took possession of the goods ; and the question arose 
whether Slee was imder the circiunstances an agent so ** intrusted 
" with the possession of the goods " — ^the expression used in the 
Factors Act of 1842* — as to have been able to make a pledge to 
the Bank good as against the plaintiffs, who were the owners. With 
respect to the goat's wool, he clearly had no ostensible authority to 
dispose of it, not being a goat's wool broker, and the Courts held 
also that he had no sudi authority with respect to the sheep's wool, 
for he had been intrusted with the possession of it solely as a 
warehouse-keeper, and not in his capacity as a mercantile agent or 
broker ; since he had no right to sell it without specific instructions, 
and he had received none. It was not enough that the party should 
be in possession of the goods : he must have been intrusted with 
them for the purpose of dealing with them according to the course 
of business of an agent.f Therefore the plaintiffs were entitled as 
against the Bank to all the wool. 

Now, 8. 2 (1) of the Act of 1889 does not contain the expression 
''intrusted with the possession of the goods," but in my opinion 
the effect of the enactment is in this respect the same as that of 
the Act of 1842, and the following observations of Blackburn, J., 
in Cole v. North Western Bankl appear still to hold good: ''The 
" general rule of law is, that, where a person is deceived by another 
"into believing he may safely deal with property, he bears the 
"loss, unless he can show that he was misled by the act of the 
"true owner." The effect of the Factors Act, 1842, was that 

* Section 1. 
t Per Bexmian, J., in the Common Pleas (1874), L.B. 9 C.P. at 497. 

t L.R. 10 C.P. at 372. 
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''where a third person has intrusted goods or the documents of 
" title to goods to an agent who in the course of such agencj sells 
"or pledges the goods, he should be deemed bj that act to haye 
" mided any one who bon& fide deals with the agent and makes a 
" purchase from or an advance to him without notice that he was 
" not authorized to sell or to procure the advance." But the statute 
did not " make the owner of goods lose his property if he trusted 
" the possession to a person who in some other capacity made sales, 
" in case that person sold them." 

If this be still law, as I apprehend it is, we must put a limitation 
on the words of section 2 (1), and read into it some such words as 
those I have italicized and put in square brackets : — 

Where a mercantile agent is, with the consent of the owner, 
in possession [as a mercantile agent] of goods or of the docu- 
ments of title to goods, any sale, pledge, or other disposition 
of the goods, made by him when acting in the ordinary course 
of business of [^f^c/rj mercantile agent, shall be as valid, etc. 

Now, supposing that Slee, instead of waiting until the goods 
were in his warehouse, had before the ship's arrival obtained the 
bills of lading and taken them to his bank, and got an advance by 
pledging the bills, would that have given the bank a good title? 
I answer: Certainly not. Under the Act possession of documents 
of title to goods is put on a par with possession of the goods them- 
selves, but on no higher leveL 

Again, by this section possession of the goods or documents of 
title must be obtained with the consent of the owner. That consent 
may be obtained by the fraud of the mercantile agent, and still he 
may make a valid sale or pledge; but if his fraud amounts to 
obtaining possession either of the goods or of the documents of title 
by a trick — as where a clerk obtained goods by falsely pretending 
that he was a member of a well-known firm* — ^this will negative 
consent, and he cannot in that case make a valid sale or pledge.f 

* Hardman v. Booth (1863), 1 Horlstone and Goltman*s Rep. 803. 

t King»ford v. Merry (1356), 1 Hnrlatone and Norman*8 Rep. 503 ; 
Higgont v. Burton (1357), 26 Law Joomal, Ezoh. 342 ; Cole y. North 
Western Banh (1875), L.R. 10 C.P. at 373 ; Hdlint v. Fowler (1875), L.R. 7 
H.L. 757, 796 ; Gundy v. Lindeay (1878) 3 AG. 459, 467. 

It is submitted that these cases bear out the statement m the text, and 
show that the statement of Collins, L. J., in Cahn v. Pockett (1899), 1 Q.B. 
at 659, that however frandnlent the person may have been in obtaming the 
possession, ^ provided it did not amonnt to larceny by a trieh^^ he oan give a 
good title, is too broadly expressed. In Hardman v. Booth, and sevcsal 
others of these cases, the goods were obtained by faUe pretences, bnt tiie 
obtaining of them did not teohnically amonnt to larceny by a trick, since the 
owner intended to part with his entire right of property in them, and not 
merely with the temporary possession. As to this offenoe, see Larceny by a 
Trick in Archbold's Criminal Pleading, 22nd ed. 418. 

P 2 
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From this it olearlj appears that a document of title to goods 
is wanting in one of the main requisites of a negotiable instrument 
in the strict sense ; for, instead of the bon& fide transferee for value 
getting a title free from all defects, the goodness of his title is seen 
to depend in some cases on the capacity or on the manner in which 
the transferor has obtained possession of the document. If, for 
instance, he has come into possession of it in anj capacity other 
than that of a mercantile agent, or has obtained possession of it by 
a trick, his transferee does not get a good title ; for the transaction 
is not protected by the Factors Act, and the true owner can claim 
the goods without re-imbursing the transferee his purchase-money 
or advance. 

Let us now pass on to the second sub-section of section 2. 

(2.) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title 
to goods, any sale, pledge, or other disposition, which would 
have been valid if the consent had continued, shall be valid 
notwithstanding the determination of the consent : provided 
that the person taking under the disposition has not at the time 
thereof notice that the consent has been determined. 

This enactment protects a bon& fide transaction with a mer- 
cantile agent whose authority has in fact been revoked ; thus alter- 
ing the rule laid down in Fuenta v. Montis (1868)* that a pledge 
of dock warrants by a mercantile agent whose authority was 
revoked was invalid, although the pledgees were ignorant of the 
revocation or indeed of the fact that he was an agent. 

(3.) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his oeing or having 
been, with the consent of the owner, in possession of the goods 
represented thereby, or of any other documents of title to the 
goods, his possession of the first-mentioned documents shall, for 
tne purposes of this Act, be deemed to be with the consent of 
the owner. 

A case had decided that a person entrusted with a bill of lading 
for the purpose of selling the goods, which enabled him to obtain 
a dock warrant, was not thereby entrusted with the dock warrant.f 
This enactment overrides that decision.^ 

(4) For the purposes of this Act the consent of the owner 
shall be presumed in the absence of evidence to the contrary. 

* L.B. 3 O.P. 268 ; affirmed in Exchequer Chamber, L.B. 4 C.P. 
t Phillips V. Suth (1840) 6 Meeson & Welab/s Bep. 672 ; HatfeUd y, 
Phillips (1846) 12 Clark & FinneUj's Bep. 348, HX. 

X See Cole v. North Western Bank (1875) L.B. 10 C.P. at 370. 



PUdg$ of JDocumenU. — Pkdge fcr lasting Debt. 69 

The owner's oonsent will primd facie be presumed from the fact 
of possession, but it will be open to him to rebut this presumption ; 
as, by proving that the agent fraudulently obtained possession by 
a trick. 

3. Effect of pledgee of documents of title. — A pledge of the 
documents of title to goods shall be dieemed to be a pledge of 
the goods. 

It is necessary to bear in mind the wide meaning given by 
section 1 (5)* for the purposes of this Act to the expression 
" pledge " — ^which includes any contract pledging or giving a lien 
or security on goods. At the same time, this third section, though 
general in its terms, falls under the heading Dispontions by 
Mercantile AgenUy and therefore is not of general application. 
Accordingly, a pledge of a warehouse-keeper^s warrants by 
one who was neither a mercantile agent, nor a buyer under such 
circumstances as to bring the transaction within section 9, was held 
by the House of Lords not to be equivalent to a pledge of the 
goods; and the pledgee, who had taken the indorsed warrants as 
security for an advance, but had not intimated the fact to 
the warehouse-keepers, was held not to be entitled under the 
circumstances of the case to recover tiie goods or their value from 
other creditors of the pledgor, who had subsequently obtained pos- 
session of the goods : Inglis v. Bobertson (1898).t 

4. Pledge for antecedent debt. — ^Where a mercantile agent 
pledges goods as security for a debt or liability due from the 
pledgor to the pledgee before the time of the pledge, the pledgee 
shall acquire no further right to the goods than could have been 
enforced by the pledgor at the time of the pledge. 

This section has the effect of drawing a broad distinction be- 
tween a pledge made to secure a present or future advance and one 
made to seciire a past debt or liability. A pledge for a present or 
future consideration falls under section 2 ; a pledge for a past 
consideration under section 4, which provides that the pledgee shall 
acquire no further right to the goods than the pledgor could at the 
time of the pledge have enforced. In other words, where the 
pledge is for a p<ut consideration, to the extent of any right which 
the mercantile agent can enforce against the owner, the pledgee 
gets a valid security, but to that extent only. 

Supposing a factor has drawn or accepted bills of exchange on 
behalf of his principal, he has a right to retain the goods, or, if 
sold, the proceeds, until those bills are discharged, but has he 
before those bills mature a right which he can enforce against his 

* See Lecture II, ante, p. 47. t (1898) A.C. 616, H.L. (Scottiah). 
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prixLoipalf His right is a right to be indemnified in the event of 
his having' to meet the bills, but if he pledges the goods before the 
maturity of the bills, it irould seem that he has no right which he 
can then enforce — i,e. he cannot then call upon his principal to 
pay any money.* If, therefore, in such a case the pledge is for a 
pati consideration, it is conceived that it is not protected by this 
section, and is invalid. If, however, the pledgee in such a case sold 
the goods, he would be entitled to retain any sum which the factor 
had eventually paid to meet the bills.f 

Again, a factor has no right which he can enforce against the 
principal, unless at the time the general balance of account is in 
his favour. Thus, where a factor at his principal's request kept 
separate accounts relating to goods coming by different ships as 
well as one general account, and on the general account the bidance 
was against him, it was held that he coidd claim no lien in respect 
of any separate account.^ 

Although section 4 mentions only a pledge of goodsy by virtue of 
section 3 this includes a pledge of the documents of title to goods. 

6. Rights acquired by exchange of goods or documents, — 
The consideration necessary for the validity of a sale, pledge, or 
other disposition, of goods, in pursuance of this Act, may be 
either a payment in cash, or the delivery or transfer of other 
goods, or of a document of title to goods, or of a negotiable 
security, or any other valuable consideration ; but where goods 
are pledged by a mercantile agent in consideration of the 
delivery or transfer of other goods or of a document of title to 
goods, or of a negotiable security, the pledgee shall acquire no 
right or interest in the goods so pledged in excess of tne value 
of the goods, documents, or security when so delivered or trans- 
ferred m exchange. 

This section deals with the various kinds of consideration for 
the validity of a sale, pledge or other disposition under the Act. 

* See per Best, G J., in Blandy v. Allan (1828), 3 Garrington k Payne^s Bep. 
447, at 451 ; following Fletcher v. Heath (1827), 7 Bamewall k Gressweir, 
Bep. 617. Several writers appear to have ooiuiidered that these decisions 
wMoh were nnder the 6th seotion of the Factors Act, 1826, do not hold good 
under the later Acts : see Bossell's Mercantile Agency, 2iid ed. 120-122 ; 
Boyd k Pearson's Factors Acts, 102 ; Pearson-Gee's New Factors Act (1889), 
46 ; but this view is doubted in Blackwell's Law of Factors, 60-52, and is, it 
is submitted, not sound. 

t Taylor v. Trueman (1830), eoram Lord Tenterden, G.J., Moody k Malkin*8 
Bep. 463. 

{ ItoheHson v. KenHngton (1830), 8 Law Journal Bep. (Old Series), 183 ; 6 
Manning k Byland's Bep. 881. 
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A ''pledge/' for this purpose, includes any contract giving a lien 
or security on goods : see section 1 (6).* 

This section, like section 2 of the Act of 1842, protects an ex- 
change of goods or securities to the extent of the value of those 
given up by the pledgee — a transaction which a mercantile agent 
had no ostensible authority to effect prior to 1842.t 

6. Agreements through clerks, etc. — For the purposes of 
this Act an agreement made with a mercantile agent through a 
derk or other person authorised in the ordinary course of 
business to make contracts of sale or pledge on his behalf shall 
be deemed to be an agreement with the agent. 

7. Provisions as to consignors and consignees.— (1,) Where 
the owner of goods has given possession of uie goods to another 
person for the purpose of consignment or sale, or has shipped 
the goods in the name of another person, and the consignee of 
the goods has not had notice that such person is not the owner 
of die goods, the consignee shall, in respect of advances made 
to or tor the use of such person, have the same lien on the goods 
as if such person were the owner of the goods, and may transfer 
any such lien to another person. 

(2.) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 

The first sub-section only has operation in a case where there is 
a consignor, or person represented to be consignor, of goods who 
is not the owner, and a consignee who has not had notice that he 
is not the owner; and the first clause confers on the consignee, 
after he has obtained possession of the goods or bill of lading, a lien 
in respect of advances made by him to or for the consignor; for 
until he has obtained possession of the goods or bill of lading, no 
lien can attach. Whether the drawing or accepting of biUs of 
exchange by the consignee may be deemed making ''advances'' 
within this section seems very doubtful.^ Mr. Chalmers seems to 
indicate that they may be so deemed, by saying that the term must 
probably be interpreted by the light of section 5.§ 

* Printed in Lecture II, aiUe, p. 47. 

t Taylor t. Kymer (1882), 8 Bamewall Sc Adolphus* Bep. 820 ; BonH v. 
Stewart (1842), 4 Manning k, Granger's Bep. 296; 0/. ^ler Blaokbum, J., in 
Cole T. No^rth Western Bank (1876), KB. 10 G.P., at 370. 

{ The term ** adyanoes ** is diBcnsaed in Learoyd t. RoHntan (1844), 12 
Heeson & WeUby's Bep. 746 ; Maenee v. Oont (1867), LB. 4 Eq. 815, 321, 
^ «r^; and KaUenhaoh v. Lewie (1888), 24 Gh. D. 54, G.A. ; (1886) 10 A.G. 
817, HJL. 

§ Ghalmers* Sale of Ooods Act, 1893, Srd ed. 132 ; 4th ed. 134. See s. 5, 
eupra, which deaU with the yarious kinds of oonsideration, but seems to throw 
little light on the meaning of " advanoes.** 
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It a oonaignor for lale, who ii under adraiioes from the consignee, 
is allowed to remain in possession of the goods or of the biUs of 
lading, he, being a mercantile agent, can make a valid sale or 
pledge of the goods or bill of lading, and the title of the purchaser 
or i^edgee will not be affected by the consignee's claim; but, if 
the consignee has once obtained potieuion of the bills of lading or 
of the goods, his lien will prevail ; for although the consignor be a 
mercantile agent, he cannot make a valid disposition within s. 2 of 
this Act after he has ceased to be in possession of the goods and 
documents of title.* 

The second sub-section in effect declares that nothing herein 
shall derogate from the powers of a mercantile agent, which are 
declared by section 2. 

Dispositions hy Sellers and Buyers of Goods, 

Having now come to the end of the first main division of the 
Act, we will consider the other main division, which deals with 
dispositions by sellers and buyers of goods. With regard to these 
clauses — 8 to 10 — generally, Lord Watson said : '' The main if not 
'' the sole object of these clauses appears to be this — ^to protect the 
'' purchaser or pledgee of documents of title deriving right from 
" one who is lawfully in possession of them against a claim of re- 
''tention for unpaid price, or a right of stoppage in transitu, by 
"the original seller, in cases where the purchaser or pledgee has 
*' had no notice of such claim or right."t 

One effect of these clauses is, in all transactions coming within 
their terms, to give to a transfer of one of the other documents of 
title a similar effect to that given to the transfer of a bill 
of lading. We have seen that in transactions outside the scope of 
the Factors Act, the old difference between those documents still 
holds good. For example, the transfer of a dock warrant from a 
seller to a buyer will not as between them divest the seller's lien; 
the transfer of a bill of lading will. This is because a transaction 
directly between buyer and seller is not governed by the Factors 
Act, and the old <Ustinction therefore holds good. But if the 
buyer sells or pledges the dock warrant to another, the transaction 
falls within these clauses, and the transfer to the third party is as 
effectual a bar to the original seller's rights as though it were the 
transfer of a bill of lading. 

8. Disposition by seller remaining in possession. — Where a 
person, having sold goods, continues, or is in possession of the 



* See Pearaon~Gee*8 New Factors Act, 56. 
t In InglU v. Rohertton (1898), A.O., at 628. 
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goods or of the documents of title to the goods, the delivery^ or 
transfer b j that person, or bj a mercantile agent acting for nim, 
of the ffoods or documents of title under any sale, pledge, or 
other £sposition thereof, or under any agreement for sale, 
pledge, or other disposition thereof, to any person receiying the 
same in good faith and without notice of the previous sale, shall 
have the same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods to 
make the same. 

This section (which took the place of section 3 of the Factors 
Act, 1877) is re-enacted in virtually the same terms by section 
25 (1) of the Sale of Goods Act, 1893 ; the original intention having 
been to repeal the present section, which, however, has not been 
done. 

It was formerly decided that if the buyer chose to leave the 
goods or documents of title in the hands of the seller, and the 
latter fraudulently pledged them for an advance to an innocent 
pledgee, the buyer could nevertheless recover the goods without 
repayii^ the advance.* This enactment overrides that decision. 

In order to bring a case within this section, there must be a de- 
livery or transfer after sale, without notice that such sale has taken 
place — i.e, a delivery of the goods by the seller in possession, or 
the transfer of documents of title. Therefore, where a merchant 
sold goods stored in a warehouse, a letter of hypothecation sent by 
him after the sale to the warehousemen for advances made by 
them in good faith without notice of the sale conferred no title on 
theuLt 

9. Disposition by buyer obtaining possession. — Where a 
person, having bougnt or agreed to buy goods, obtains with the 
consent of the seller possession of the goods or the documents 
of title to the goods, the delivery or transfer, by that person or 
by a mercantile agent acting for him, of the goods or aocuments 
of title, under any sale, pledge, or other disposition thereof, or 
under any agreement for sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and 
without notice of any lien or other right of the original seller in 
respect of the goods, shall have the same effect as if the person 
making the delivery or transfer were a mercantile agent in 
possession of the goods or documents of tide with the consent of 
the owner. 

* Johnson y. CrSdit LyonnaU Co, (1877), 8 C.P.D. 82. 
t J^ehoUon v. Harper (1896), 2 Ch. 415. 
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This section (which replaced section 4 of the Factors Act, 1877) 
is, like section 8, reproduced by the Sale of Goods Act, 1893, 
section 26 (2). 

Before this enactment it had repeatedly been decided that a sale 
or pledge of a deliyerj order or other document of title (not being 
a bill of lading) by a buyer did not defeat the seller's rights, be- 
cause the buyer held the documents as buyer and not as the seller's 
agent, and the transaction was therefore not protected by the 
earlier Factors Acts.* This enactment orerrides those decisions, 
and treats the buyer as though he were a mercantile agent in pos- 
session of the goods or documents with the consent of the owner ; 
so that such a transaction is now treated as though it came within 
the terms of section 2. 

I may remind you that if the document dealt with by the buyer 
was a bill of lading, the protection of the Factors Acts was in most 
cases not needed, for at common law the transfer of a bill of lading 
to the buyer by giving him oonstructiye possession of the goods 
put an end to the seller's lien, and the subsequent sale or pledge by 
the buyer to a third party defeated, either wholly or to the extent 
of the advance, the original seller's right of stoppage in transrtu.t 
Yet if the buyer became possessed of the bill of lading condition- 
ally, and so without any intention on the part of the seller to 
transfer at the time the property therein, he could not have made 
a valid disposition of it, unless the seller had so acted as to be 
estopped from disputing the buyer's right of disposal4 

In order to bring a case within the protection of section 9, the 
seller must still have a lien or other right in reiB^ct of the goods. 
If, therefore, he has sold and delivered them to the buyer, and has 
lost all right in respect of them, except a right of action for the 
price or part of it, the section does not apply. 

Thus, if a man buys goods which are lying in a warehouse, and 
the warehouse-keepers are instructed by the seller to deliver them 
to the buyer, and they thereupon transfer the goods into the name 
of the buyer in their books, and issue warrants to him, the pos- 
session of these warrants is obtained by the buyer in his own 
right, and is not deemed to have been obtained with the seller's 
consent within the meaning of this section. § 

* See per Blackburn, J., in Cole v. JVbr^A Western Bank (1876), L.B. 10 
G.P. at 873. 

t Liokharroio y. Mugon (1798), 1 Smiih*9 Leading Cases, 7th ed. 756 ; 10th 
ed. 674 ; Be Westzinthus (1883), 5 Bamewall k AdoTphtis* Bep. 817. 

{ See per Lord Campbell, C.J., in Oumey t. Behrend (1854), 8 Ellis and 
Blackburn's Bep., at 633-634. 

§ Inglis V. RobeHson (1898\ AC. 616, H.L. (Soottish). That the seller 
gave snch instructions is stated in the Appellants Case, and not denied in the 
Respondent's Case, bat is not stated in the report. 
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10. Ej^ect of transfer of documents on vendor* s lien or right 
of stoppage in transitu, — AVhere a document of title to goods, 
has been lawfiilly transferred to a person as a buyer or owner of 
the goods, and that person transfers the document to a person 
who takes the document in good faith and for valuable considera^ 
tion, the last-mentioned transfer shall have the same effect for 
defeating any vendor's lien or right of stoppage in transitu as 
the transfer of a bill of lading has for defeatmg the right of 
stoppage in transitu. 

When the Sale of Goods Act, 1893, was introduced in Parlia- 
ment as a Bill, it was intended to repeal this section as well as 
sections 8 and 9 of the Factors Act, but, as has been already said, 
this was not done, although these sections were re-enacted in the 
Sale of Goods Act — sections 8 and 9 in virtually the same words 
by section 25 (1) and (2) of the Sale of Goods Act, and section 10 in 
a more elaborate form by section 47 of the Sale of Groods Act, 
which I will now read. It begins with a general statement of law 
not contained in section 10 of the Factors Act. 

47. Effect of sub-sale or pledge by buyer, — Subject to the 
provisions of tms Act, the unpaid seller's right of lien or reten- 
tion or stoppage in transitu is not affected by any sale, or other 
disposition of the goods which the buyer may have made, 
unless the seller has assented thereto. 

The word retention is a Scottish technical term corresponding 
to our lien. 

It then introduces a proviso which is an elaboration of section 10 
of the Factors Act — in fact merely crossing the t's and dotting 
the i's. It is as follows : 

Provided that where a document of title to goods has been 
lawfully transferred to any person as buyer or owner of the 
goods, and that person transfers the document to a person who 
takes the document in good faith and for valuable consideration, 
then, if such last-mentioned transfer was by way of sale' the 
unpaid seller's right of lien or retention or stoppage in transitu 
is defeated, and if such last-mentioned transfer was by way of 
pledge or other disposition for value, the unpaid seller's right of 
uen or retention or stoppage in transitu can only be exercised 
subject to the rights of the transferee. 

This enactment makes the transfer of any of the other documents 
of title referred to in section 1 (4) have the same effect on the 
eeller^i right of lien or itoppage in transitu as was given to the 
transfer of a bill of lading by the Law Merchant. 

Considerable light may, I hope, be thrown on these enactments 
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hj presenting to you a concrete case which came before the Ck>urt 
of Appeal some two years ago — C<ihn v. PoekeU,* In July, 1897, 
Steinmann & Co. of Liverpool contracted to sell to a Prussian 
merchant named Pintscher ten tons of copper to be delivered at 
Botterdam o.i.f. — t.e. he paying a fixed price to cover cost, insur- 
ance and freight — ^payment to be made by his acceptance. On 
27th August Cahn & Mayer purchased of Pintscher ten tons of 
copper. Three days later Steinmann & Co. in fulfilment of their 
contract with Pintscher, having shipped the copper on a ship 
belonging to the defendants forwarded to Pintscher a bill of lading 
indorsed in blank together with a draft for the price for accept- 
ance. These documents reached him on the Ist September, and 
he, being then insolvent, did not accept the sellers' draft, and 
thereupon, instead of returning the bill of lading to the sellers (as 
it was his duty to do if he did not honour the draft), he handed 
the bill of lading to his bank with instructions to deliver it to 
Cahn & Mayer in fulfilment of his contract with them upon pay- 
ment by them of the price, which was to be placed to the credit 
of his overdrawn account at the bank. On 2nd September the bank 
accordingly handed the bill of lading indorsed by Pintscher to 
Cahn & Mayer, who paid the price in cash to the bank, where the 
amount was credited to Pintscher's accoimt. Cahn &i Mayer took 
the bill of lading in good faith and without notice of the rights of 
Steinmann & Co., who, however, having learned that Pintscher was 
insolvent before the copper arrived at Rotterdam, gave notice to 
the defendants, the shipowners, to stop it in transitu, which the 
defendants did upon receiving Steinmann & Co.'s indemnity. 

Cahn & Mayer then brought an action against the shipowners 
for non-delivery of the goods. The question was : Were the plain- 
tiffs entitled to the copper as against the unpaid vendors? That de- 
pended upon the Sale of Goods Act coupled with the Factors Act, 
because apart from statute the plaintiffs clearly took no title, 
since, under the circumstances, the property had never passed out 
of the sellers ; for the rule of the common law was the same as 
that now enacted by section 19 (3) of the Sale of Goods Act, 1893, 
which is as follows : — 

Where the seller of goods draws on the buyer for the price, 
and transmits the bill of exchange and bill of lading to the 
buyer together to secure acceptance or payment of the bm of ex- 
change, uie buyer is bound to return the bill of lading if he 
does not honour the bill of exchange, and if he wrongfully 
retains the bill of lading the propei^ in the goods does not 
pass to him. 

* Cahn V. PooheU'M Briitol Channel SUam Packet Co, (1899), 1 Q.B. 648. 
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It was argued for the defendants^ who of course really repre- 
sented the sellers, that as by virtue of this rule the property did 
not pass to Pintscher, he could transfer no title to the plaintiffs; 
and that the transaction between them was not protected by sec- 
tion 9 of the Factors Act, because Pintscher had not obtained 
possession of the bill of lading with the consent of the sellers, as 
their consent was conditional upon his acceptance of their draft; 
and upon these grounds Mathew, J., held that the plaintiffs were 
not entitled to recover as indorsees of the bill of lading. 

This decision, however, was reversed in the Court of Appeal, 
where it was said that the crucial question was not whether the 
property had passed to Pintscher — ^which it clearly had not — ^but 
whether he obtained possession of the bill of lading with the consent 
of the sellers. Possession by section 1 (2) means actual custody, 
and by sending the. bill of lading and the bill of exchange direct to 
Pintscher, Steinmann k Co. consented to his having the actual 
custody. There was no unlawful taking by him — ^no fraudulent 
trick so as to negative the sellers' consent to his having possession. 
He might have fully intended to accept the draft, and no subse- 
quent change in his intention with regard to that could destroy 
the consent of the sellers to his having once had possession of the 
bill of lading. Even when, by electing not to accept the draft, it 
became his duty to return the bill of lading, it was still in his 
possession for that purpose with the consent of the sellers, who 
might have avoided all difficulty by sending the bill of lading to 
their own agent instead of to the buyer direct. The sellers had 
consequently no right of stoppage in trcmsitUy for the bill of lading 
had been "lawfully trtmsf erred" to Pintscher as buyer by the 
sellers, who had indorsed it in blank, within the meaning of sec- 
tion 47 of the Sale of Groods Act ; and the plaintiffs were entitled 
to recover. 

Supplemental, 

We now come to the Supplemental Part of the Act — sections 1 1 
to 17. 

11. Mode of trans/erring' documents. — For the purposes of 
this Act, the transfer of a document may be by indorsement, or, 
where the document is by custom or by its express terms trans- 
ferable by delivery, or makes the goods deliverable to the bearer, 
then by delivery. 

Docinnent of title is defined by section 1 (4).* 

When a document is transferable by indorsement, there must 
also, it seems clear, be delivery in order to complete the transfer : 
cf, section 21 (1) of the Bills of Exchange Act, 1882. 

• Printed in Lecture IT, ante, p. 46. 
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12. Saving far rights of true owner. — (1.) Noihinff in this 
Act shall authorifle an agent to exceed or depart from his 
authority as between himself and his principal, or exempt him 
from any liability, civil or criminal, for so doing. 

This Act having validated, as between a mercantile agent and 
third parties acting in good faith, various acts done by such agent 
in excess of his a/^uat authority but within the scope of his o^Un- 
tible authority, this sub-section provides that nothing in this Act 
shall 

(1.) Authorise an agent to exceed or depart from his [actual] 
authority (u between himulf and his principal ; or, 

^2.) Exempt him from any civil liability for so doing — e,g, he 
will still be liable in an action for damages brought by his princi- 
pal; or, 

(3.) Exempt him from any criminal liability for so doing. 

The present Act does not of course deal with criminal law at all. 
Frauds by agents, bankers, or factors are dealt with by sections 75 
to 87 of the Larceny Act, 1861 ; 9e€ Archbold's Criminal Pleading, 
22nd ed. 542-663. Sections 76 and 76 of that Act have now been 
repealed by section 2 of the Larceny Act, 1901, and section 1 of 
this latter Act has been substituted for them. 

(2.) Nothing in this Act shall prevent the owner of goods 
from recovering the goods from an agent or his trustee in bank- 
ruptcy at any time before the sale or pledge thereof, or shall 
prevent the owner of goods pledged by an agent from having 
the right to redeem the goods at any time before the sale 
thereof, on satisfying the claim for which the goods were 
pledged, and paying to the agent, if by him required, any 
money in respect of which the agent would by law be entitled 
to retain the goods or the documents of title thereto, or any of 
them, by way of lien as against the owner, or from recovering 
from any person with whom the ^oods have been pledged any 
balance of money remaining in his hands as the produce of the 
sale of the goods after deducting the amount of his lien. 

It has been already seen that goods in the hands of a factor are 
deemed to be held on trust, and do not pass to his trustee in 
bankruptcy.* 

(3.) Nothing in this Act shall prevent the owner of goods 
sold by an agent from recovering from the buyer the price 
agreed to be paid for the same, or any part of that price, supject 

* As to the effect of a factor's bankruptcy, see Answers to Questions, 10, 
11 and 12, amte, pp. 56-62. 
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to any right of set o£F on the part of the buyer against the 
agent. 

The rule as to such right of set-off is this: — Where an agent 
sells in his own name for an undisclosed principal, and the princi- 
pal sues the buyer for the price, the buyer cannot set off a debt 
due from the agent unless in making the contract he was induced 
by the conduct of the principal to belicTe, and did in fact belieye, 
that the agent was selling on his own account.* 

13. Saving /or common law powers ofa^ent — ^The provisions 
of this Act shall be construed in amphfication and not in 
dero^tion of the powers exerciseable by an agent independently 
of this Act. 

As already pointed out,t an agent may be given txpre»t authority 
enlarged to any extent, or an agent may have ostensible authority 
by reason of the conduct of his principal, quite outside this Act, 
which this section declares is not to derogate from such powers. 

14. Repeal. — ^The enactments mentioned in the schedule to 
this Act are hereby repealed as from the commencement of this 
Act, bnttiiis repeal shall not affect any right acquired or liability 
incurred before the commencement of this Act under any enact- 
ment hereby repealed. . 

The Schedule contains the four prior Factors Acts of 1823, 1826, 
1842, and 1877. 

16. Commencement. — This Act shall commence and come 
into operation on the first day of January one thousand eight 
hundred and ninety. 

16. Extent of Act — ^This Act shall not extend to Scotland. 

The Act was extended to Scotland by the Factors (Scotland) Act, 
1890, which was passed and came into operation on the 14th 
August, 1890. 

17. Short title. — This Act may be cited as the Factors Act, 
1889. 

This concludes our examination of the Factors Act, and I wish to 
thank you for the attention with which you have kindly listened 
to so exceedingly dry a subject. The right of stoppage in transitu, 
and the general subject of bankers' liens remain to be considered 
in my next Lecture. 



• Cooke V. Eihelhy (1887), 12 A.C. at 271. 
t See afdSy p. 44, and as to OBtensible authority, pp. 42, 55, 66-7. 
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Summary of Leoture III. 

LARGE portion of my third Lecture was devoted, as 

70U may remember, to answering various questions 

propounded to me arising out of my earlier Lectures ; 

for as some of those questions related to matters of 

great practioal importance, I thought it would be 

more satisfactory to you to give something approaching an 

adequate reply, although doing so involved dealing with those 

matters at considerable length. 

I pointed out that although when we were considering the case 
of Glyn ds Co. v. East and West India Dock Co,,^ our attention 
was directed to the point that the Plaintiff Bank had not a good 
claim against the Dock Company, this would in no way affect the 
rights of the Bank against the consignees who had jh-audulently 
caused the goods to be removed, and who woxild be liable in either 
civil or criminal proceedings. I stated that a banker to whom an 
indorsed bill of lading has been pledged by way of security cannot, 
if he realizes his security, repudiate the contract evidenced by 
the bill of lading, and that in my opinion there are no means 



(1882) 7 A.C. 591, ante, pp. 17-19. 
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whereby the pledgee of a bill of lading can obtain the adyantagea 
without rendering himaelf Bubjeot to tihe liabilitieB of an indorsee. 
It was seen that the indoFsement of a bill of lading by the seller 
in bhtnk deprived him of his lien as effectually as if he had 
indorsed it in full; that where goods are still on board Aip 
payment of the freight does not put an end to the bill of lading 
until the goods are delivered ; and that a broad distinction exists 
between the rules applicable to bills of lading drawn in a set and 
those applicable to bills of exchange drawn in a set. The effect 
of the bankruptcy of factors and other parties interested in dock 
or warehouse-keepers' warrants and in delivery orders which have 
been pledged was considered at some length, and the difference 
between those two classes of documents was shown to be impor- 
tant, while the rights of parties were seen to be affected in some 
cases by a custom of the trade of the bankrupt. It was shown 
that no short answer can be given to the question what cases are 
governed by the Factors Act. 

Returning to the Factors Act, 1889, we saw that sections 2 to 7 
of the Act deal exclusively with mercantile agents, to the exclusion 
of such persons as servants, clerks, caretakers, etc.; that the 
cases decided before the Act of 1889 (including Cole v. North 
Western Bank*) had established that a disposition by a man who 
happened to be a mercantile agent but who had been entrusted 
with the possession of goods in some other capacity was not valid ; 
and that although the Factors Act, 1889, does not use the word 
" entrusted,'' yet that those decisions appear still to be law ; and 
that, if that view be sound* section 2 (1.) must be construed as 
though it read " Where a mercantile agent is, with the consent of 
the owner, in possession as a mercantile agent of goods, etc, 
any sale, etc., made by him when acting in the ordinary course 
of business of such mercantile agent shall be as valid, etc." I 
showed how the consent of the owner may be negatived when 
possession is obtained by a trick, and that the possession of the 
docmnent of title gives no fuller powers than the possession of 
the goods themselves, the general result being that such a docu- 
ment of title is not a negotiable instrument in the strict sense. 

Having considered the remaining sections of the first main part 
of the Act, we passed on to the second main part, dealing with 
dispositions by sellers and buyers of goods — sections 8 to 10. 
With regard to transactions under these clauses^ we saw that the 
transfer of any other document of title has the same effect as the 
transfer of a bill of lading ; but that direct dealings between buyer 
and seller are not within their purview, and that, in the case of 

♦ (1876) 10 CJ>. 854, ante, pp. 65-67. 

G 
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such dealingi, the old distinction between a bill of lading and 
other documents holds good. As an illustration of the protection 
afforded bj those clauses, I set out the case of Cahn v. Pocket^ 
which was seen to establish the following propositions: — 

1. Where the seller of goods draws on the buyer for the price, 
and transmits the bill of ezohange and indcNrsed bill of lading to 
the bujer together, to secure acceptance or payment of the bill 
of exchange, and the buyer does not accept the bill of exchange, 
and wrongfully retains and transfers for value the bill of lading 
to a sub-buyer who receives it in good faith and without notice 
of any right of the seller, although the property in the goods 
does not pass to the first buyer (section 19 (3) of the Sale of Goods 
Act), yet the sale by him is protected by sections 9 and 10 of the 
Factors Act, and the corresponding sections 25 (2) and 47 of the 
Sale of Goods Act. 

2. Under such circumstances the first buyer must be deemed to 
have obtained pouesiion of the bill of lading '' with the consent of 
" the idler " within section 9, and to have been in possession of it 
''with the consent of the otrner" within section 2 (1) of the 
Factors Act. 

3. The bill of lading, having been indorsed by the seller and 
forwarded by him to the buyer, must be deemed to have been 
** lawfully ira/Mf erred " to him within section 10 of the Factors 
Act, and section 47 of th^ Sale of Goods Act. 

Finally the supplemental part of the Act was considered, which 
deals with the mode of transferring documents, with the saving of 
certain rights and common law powers, and with other incidental 
matters. 



Answer to Question. 

Pledging Documents in Exchange for Others, 

After the Lecture the following question was put to me with 
reference to s. 5 of the Factors Act, which provides that an 
exchange may constitute a valid consideration: — 

If a factor pledges with a banker two documents of title to goods 
together valued at £96, one at £38 and the other at £58, and 
subsequently obtains these from the bank by pledging in exchange 



♦ (1899) 1 Q.B. 643, ante, pp. 76-77. 
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two other dooumentB of a different separate value but together 
making up £96, say, one valued at £40 and the other at £66, ia 
that transaction protected by section 6f Does it make any differ- 
ence as regards the banker if the second set of documents belong 
to a different owner — ^the factor's principal — ^from the first setf 

My answer is : Provided that the factor has obtaiiied possession 
of the documents with the consent of the owner^ such a transaction 
is protected by section 6 of the Factors Act; and it makes no 
difference as regards the banker to whom the documents actually 
belong. If, however, the factor has obtained possession of them 
without such consent the transaction is, of course, not protected.* 



Stoppage in TransltiL 

It is now necessary to say a few words with respect to stoppage 
in transitu, because it is impossible to follow the meaning of many 
questions arising in mercantile cases without some knowledge of 
this right. But, as it rarely affects the rights of bankers — ^the 
dispute in such cases being usually,t though not invariably,^ 
between rival claimants to the balance^ after the bank's claim 
has been satisfied — ^I do not purpose dealing with it at length. 

The unpaid seller's rights are now defined by section 39 of the 
Sale of Goods Act, which declares as follows: — 

39. — Unpaid seller's rights. — (1.) Subject to the provisions of 
this Act, and of any statute in that behalf, § notwithstanding that 

* See 8. 6, ante, p. 70 ; and s. 2 (1), antef p. 68. 

t See 0.^. Be Weitzintkus (1883), 6 Bamewall and Adolphos* Rep. 817 ; 
mud Kemp v. Ihlk (1882), 7 A.a .678. 

X For instanoe, if the buyer of goods, having obtained with the seller's 
consent possesBion of the doonments of title, pledses these to a banker who 
Imows not merely that the buyer has not paid for me goods, but also that he 
is then insolvent, the transaction is not protected. See Cuming v. Broum 
(1808), 9 East's Bep. at 614-616 ; and per Lord Ellenborough, G. J., in 
Vertue v. Jewell (1814), 4 Gampbell's Rep. SI ; and the latter case disoussed 
in C.A. in Leask v. Soott (1877), 2 Q.B.D. at 380-S81. In such a oaie the 
banker would not have received *< the same in good faith and without notioe 
** of any lien or other right of the original seller in respect of the goods *' ; 
see s. 26 (2) of the Sale of Goods Aot, 1893 ; nor it seems, '* in good faith ** 
within the meaning of s. 47, cited antef p. 76 ; qf, m,9 and 10 of the Factors 
Act, ante, pp. 73, 76 ; and as the banker knew that the pledge was made in 
fraud of the seller's right to stop in transitu, the seller's right would prevail 
over the pledge. 

§ See the Bills of Lading Act, 1866, and the Factors Act, ss. 8-10, which are 
in pari materid. 

The frequent use in the Sale of Goods Aot of the expression " subject to the 
provisions of this Act," is apt to lead the reader into a labyrinl^ extrication 

a 2 
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the property in the (roods may haye passed to the buyer, the 
nniid SS of good?, aa such/haa by ?^pUcation of la^- 

(a.) A lien on the goods or right to retain them for the priee 
while he is in possession of them ; 

( j.) In case of the insolyency of the bnyer, a right of stop- 
ping the goods in transitu after he has parted with the 
possession of them ; 

(c.) A right of re-sale as limited by this Act. 

(2.) Where the property in soods has not passed to the buyer, 
the unpaid seller has, m addition to his other remedies, a ri^ht 
of withholding deliyery similar to and co-extensiye with his 
rights of lien and stoppage in transitu where the property has 
passed to the buyer. 

It is important to bear in mind the distinction between the 
seller's lien^ which attaches when the buyer is in default, whether 
he be solrent or insolrent, and is loti by the seller's giving up 
possession; and his right of stoppage in transitu^ which arises 
after he has given up possession, but only in the case of the 
buyer's insolvency. 

The right of stoppage in transitu is derived from the law 
merchant, and it enables the seller on learning of the buyer^s 
insolvency to stop the goods whilst they are passing through 
channels of communication for the purpose of reaching the hands 
of the buyer* The right is. regarded with great favour by the 
Courts on account of its intrinsic justice.* The right is now 

from whioh calls for considerable ingenuity. The expression oocors in 
88. 21, 39, 41, 44, 47, 48, amongst others. 

" Mark how the labyrinthian turns thej take, 
The circles intricate, and mystic maze I " 

The above cited s. 89 enacts that the unpaid seller has a lien on the ffoods 
for tiie price while he is in possession of them, and s. 41 enacts that he is 
entitled to retain possession until payment or tender of the price in certain 
specified cases ; and each of these sections is *' subject to the provisions of this 
Act." There can be little doubt the true interpretation would be held to be 
that that proyision in s. 39 is subject to the provision in s. 41, but this result 
is arrived at after an expenditure of time and thought on the reader's part, 
which miglvt well have been saved, only because other interpretations seem to 
lead to absurd results. In the words of Brett, M.B. (in reference to another 
statute) : " I enter an earnest protest that tius mode of drafting Acts of 
Parliament does not promote clearness.'* Hough v. Windus (1884), 60 Law 
Times Rep. at 315. 

* See Kemp v^ Falh (1882), 7 A.G« at 590 ; Cassahoglou v. 6Hhb (1883), 
11 QJ3.D. at b04, G.A. 
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gOTemed by the provisionB of 88. 39 and ii to 46 of the Sale of 
Goods Act, 1893* 

Section ii of the Sale of Goods Act, provides as follows: — 

44. — Right of stoppage in transitu, — Subject to the pro- 
visions of this Act, wnen the buyer of goods becomes insolvent, 
the unpaid seller who has parted with the possession of the 
goods has the right of stopping them in transitu, that is to say, 
he may resume possession of me goods as long as they are m 
course of transit, and may retain wem until payment or tender 
of the price^ 

''The essential feature of a stoppage in transitu is that the 
goods should be at the time in the possession of a middleman, or of 
some person intervening between the vendor who has parted with 
and the purchaser who has not yet received them."t 

In order to form a clear notion of the meaning of the term 
tramsitu9y writes Mr. Chalmers,} two points should be noted: — 

1. The goods may be in transitu although they have left the 
hands of the person to whom the seller intrusted them for trans- 
mission. It is immaterial how many agents' hands they may 
have passed through if they have not reached their destination. 

2. The term does not necessarily imply that the goods are in 
motion, for, if the goods are deposited with one who holds them 
merely as an agent to forward and has the custody as such, they 
are as much in transitu as if they were actually moving. 

Goods, therefore, may be in course of transit — 

1. While being transported, so long as they are in possession of 
the carrier as carrier, and it is immaterial that the carrier is 
nominated or appointed by the buyer ; 

2. While deposited, so long as they are in the possession oi the 
carrier as carrier, or in the possession of some other bailee in 
course of transmission to the buyer. § 

When goods, which have been sold, are in the actual possession 

* A good idea of the effect of these provisions can be obtained from the 
notes on them in Ohabner's Sale of Goods Act. 1893 ; and the whole law on 
the subject is treated with admirable oompleteness and lucidity in £er and 
Pearson-Gee^s excellent treatise on that Act. 

t Per Oaims, L.J., in Sehotsmans v. Lancashire and Yorks, By, (1867), 
I1.R., 2 Gh. Ap. at 338. 

X Chalmers on the Sale of Goods Act, 4th ed., 84-85. 

§ This passage is taken from £er and Pearson-Gee on the Sale of Goods 
Act, p. 240, where the authorities are cited. 
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of a carrier or other baQee, Mr. Chalmen points out* that three 
■tates of fact may exist witii regard to them: — 

1. Unity the carrier or other bailee maj hold them as agent for 
the seller ; in that case the seller presenres his lienf and the right 
of tioppage in tranniu does not arise. 

2. Secondly, the goods may be in medio. The carrier or other 
bailee may lM>ld them in his character as such, and not exclusiyely 
as the agent of eitiier the seller or buyer. In that case the right 
of stoppage in transitu exists. 

3. Thirdly, the carrier or other bailee may hold the goods either 
originally or by subsequent attornment, solely as agent for the 
buyer. In that case either there has been no right of stoppage or 
it is determined. 

When the right of stoppage in transitu exists and the seUer 
exercises it, it is incumbent upon the carrier to give effect to it, 
unless he is aware of a legal defeasance of the claim. If after 
notice lawfully given the carrier deliyers to the consignee, or 
refuses to deliver to the seller, he is guilty of a conversion of the 
goods. In case of real doubt he should resort to an interpleader. 
The seller has also a remedy by injunction, or, if the goods be in 
the hands of the master of a ship, by arrest of the ship.f 

I will not trouble you with tiie elaborate provisions as to the 
diuration of the transitua and how stoppage in transitu may be 
effected, which are to be found in sections 45 and 46 of the Sale 
of Goods Act, 1893. 

Lien. 

We now pass on to consider the subject of lien. Before coming 
to that particular kind of lien with which we are more specially 
concerned — bankers' lien — ^it will be well to see that we have a 
clear conception of the meaning of the term lien, and also of the 
different kinds of lien that may exist. 

Lien is a right which a person has to retain that which is law- 
fully in his possession belonging to another until certain pecuniary 
demands are satisfied.} 

Liens are either I. Partieulaar^ or 11. General. 

I. Particular Liens. 
Particular liens are where persons claim a right to retain 

* Chalmen on the Sale of Goods Aot, 4th ed., 86-86. 

f Chahners on the Sale of Goods Aot, 4th ed., 90, where the authorities 
areeited. 
{ See Hammonds v. Barclay (1802), 2 East's Rep. at 2S5 ; and aiHte^ p. 5. 
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goods in respect of labour or money expended upon those goods; 
and these liens are favoured in law.* 

If a man takes his watch to a watchmaker to be repaired, the 
latter has a lien on the watch for his remuneration — i,e, the right 
of retaining the watch until his reasonable charges are paid, nds 
is a pariieular lien, because it exists only as a security for the 
particular debt incurred in respect of the watch. 

n. Oeneral Liens, 

Oeneral liens, on the other hand, are claimed in respect of 
a general balance of account; and although these are sometimes 
based on agreement between the parties, they are usually founded 
on custom only, and on that account are to be taken strictly.f 

A general lien is available as a security for all debts arising out 
of similar transactions between the parties. Thus, if a solicitor 
has possession of title deeds belonging to his client, he has a 
general lien on them ; that is to say, he is entitled to retain them 
until he is paid not only his charges for the particular work and 
expenses done and incurred in connection with those title deeds 
and the property to which they relate, but also tiie whole amount 
owing to him from that dient for professional services.} 

Liens, whether particular or general, either: A. arise by opera- 
tion of law; or, B. are created by statute; or, C. are based on 
agreement between the parties. 

* See ver Heath, J., in Hought€% v. Mattkews (1808), 8 Bosanqaet and 
Puller's Sep., at 494. 

This is the ordinary meaning of partioolar lien, but lien is a word of wide 
signifioatlon, and where goods or deeds or other doonments are deposited with 
a person as a seoority for the repayment of a partioolar debt or as an 
indemnit J for a partioolar liability, tnat person has a partioolar lien, bot it is 
not a mere lien, as his rights are more extensive than sooh as aooroe onder a 
nmple lien (which oonnrs no power of sale : see ante, p. 6), sinoe on the 
debtor's defaolt a power of sale will be inferred : see per Gibbe, G.J., in 
JPathtmier y. Dawson (1816), Holt's Eep. at 885; and ef. Domdd v. Suehling 
(1866), L.It. 1 Q.B. at 604. 

t Beeper Heath, J., in Houghton v. Mattkewi^ uhi iupra, 

i (y. Sweet's Law Biotionary, " Lien," at p. 490. 

The meaning of the term general lien appears to be freqoently misonder^ 
stood — a fact mostrated by some of the answers to the Bzamination Paper 
set on these Lectores. Instead of the oorreot answer that a lien is said to be 
general when it is in respeot of a general balance of acooont, in some answers 
& was stated to be general when it extended to all the debtor's property 
which was in the lumds of the creditor ; and in others, when it was not 
onnflTied to any partioolar property bot to tiie general property of the debtor ; 
and mortgage debentores of a Company charging its property for the time 
being were mentioned as an instanoe of generial lien. Sooh a floating 
seoority, however (as to which see ante, p. 6), oannot properly be oalled a lien, 
nor woold sooh a debentore afford the holder a seoonty for anything beyond 
the partioolar amoont for which it was ii 
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iu Implied Liens, 

Liens arising by operation of law, called liens hy implieaHon^ 
or implied liensy are those which arise hj the common usage of 
trade from the relation of the parties without any ayreementy 
either express or inferred from their conduct or previous dealings. 
They spring irom one of the two following sources : — 

i. The rules of the common law (including the law merchant), 
in which case the liens are pouesBoryy i.e. dependent upon and 
giving a right to retain possession. Sudli a lien is a personal right 
which cannot be parted with, and continues only so long as the 
possessor holds thie goods.* 

By the general law, in the absence of any special agreement, 
whenever a party has expended labour and skill in the improve- 
ment of a chattel bailed to him, he has a lien upon it.t This is in 
most cases a particular lien. 

The principal instances of general liens arising by operation oi 
law occur in the case of solicitors, bankers, brokers, factors, whar- 
fingers and innkeepers. 

ii. The rules of equity give rise to what are called equitable 
liens, as in the case of the lien of the vendor of land for unpaid 
purchase money — a lien which, unlike the poasesBory lien of the 
common law, charges the property of the purchaser after the 
vendor has given up possession.} 

B. Statutory Liens. 

Liens called statutory liens are created by statute as in the 
case, referred to in a former Lecture,§ of the shipowners' lien for 
freight under section 494 of the Merchant Shipping Act, 1894, 
where the goods have been landed and placed in the custody of a 
wharfinger or warehouseman under the provisions of that Act ; or, 
the lien of the seller of goods for unpaid purchase money — ^which 
was originally a common law lien, and is now expressly provided 
for by section 39 of the Sale of Gk)ods Act.|| 

* Per Parke, B., in Legg v. Ifcam (1840), 6 Meeson and Welsby's Bep. at 42. 

• t ^^ Parke, B., in Jackson v. Oummitu (1889), 5 Meeson and Welsby's 
Bep. at 849. 

I See notes to Mackreth v. Symmons (1808), White and Tndor's Leading 
Cases in Equity, 4th ed., Vol. 1, 289 et seqq, ; 7th ed., YoL 2, 920 et segq. 

§ AfUBf p. 17. 

II Ante pp. 88-84. The seller's right in sach a case exceeds a mere lien : 
see Blackburn on Contract of Sale, 2nd ed. 446 et seqq. 
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Liens based on agreement between the parties are called 
conventional liens. The agreement may be express^ or may be 
inferred from the preyious course of dealings between the parties.* 

The view seems not unfrequently to be taken that a lien, or at 
any rate a general lien, can arise only by implication of law and 
not by agreement between the parties ; but this view is unsound, 
and there is no reason why a lien should not be given by agree- 
ment. 

In Kirhman v. Shaweroes^ a number of dyers and bleachers 
gave notice to their customers that they would receive goods to be 
dyed or bleached only on condition that they should have a lien 
on them not merely for the work done on the particular goods but 
also for the general balance of the customer's account, and the 
Ck>urt of Bang's Bench decided that this was an agreement good 
in law and binding on the customers who had had notice of it. 

In a later case,{ where a charterparty expressly reserved to the 
•wner a lien on iha lading of the ship for all arrears of freight, 
eta, Lord Chief Justice Tindal said: ''An express contract is the 
^ strongest and surest ground upon which the right of lien can in 
'' any case be placed." 

It is true that in those cases in which a lien would be implied 
by law, if the parties have made a special agreement, that agree- 
ment must be examined to see whether it is or is not consistent 
with the lien. Sudi an agreement will sometimes be found to be 
inconsistent with the lien;§ but the mere existence of a special 
agreement not inconsistent with the lien will not exclude it.p 
On the other hand, where an agreement has been made, either 
express or to be inferred from the course of dealings between the 

* See RufhfoHh y. Hadfield (1806), 7 East^s Bep. 224 ; WrigU v. Snell 
(1822), 5 Bamewall and Alderaon's Bep. 850. 

t (1794), 6 Term Bep. 14. 

I Small V. MoaUs (1883), 9 Bingliam*s Bep. 574, 590. 

§ A statement in the judgment of the Priyy Gonncil delivered by Lord 
Westhnry in Be Leith*s Estate. Chambers v. Davidson (1866), L.B. 1 P.C. at 
305, that ^ lien is not the result of an express contract ; it is given by im- 
plication of law ; '' most be read in connection with the facts of that case, 
which show that by '*lien" was meant the general implied lien of a 
Consignee of a West India Estate. In that case there was an express agree- 
ment for certain special securitf, which was held to exclude such implied 
lien, and the statement cannot, therefore, be taken as a general proposition 
of law. 

I See Chase v. Westmore (1816), 5 Manle and Selwyn*B Bep. 180 ; Fisher 
V. Smith (1878), 4 A.G. 1, H.L. ; and Smith's Mercantile Law, 10th ed., YoL 2, 
700. 
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partief, iU performaaoe oannot be intercepted hy olaiming an 
implied lien.* 

SUUute$ of LimitoHon. 

One other matter of importance should be noticed in connection 
with liens. The Statutes of Limitation, which bar the remedy hj 
personal action brought after the prescribed limits of time (viz. iix 
years in actions of debt and twenty years in actions of coTenant, 
i,e, contract by deed) do not discharge the debt Any pledge or 
lien upon property, therefore, which a creditor may hold as 
security for his debt remains unaffected ; and if he obtain posses- 
sion of goods or documents upon which he has a lien for a genersl 
balance of account, he may hold them for a prior debt of which 
the reooTexy by action is already barred.t 

Memorandum of Deposit. 

Before dealing in detail with the general lien of bankers, I may 
remind you tiiat there is no reason to prevent a banker and 
customer creating a oonventional lien, that is to say, agreeing that 
certain goods or documents shall be subject to a lien — either a 
particular lien to cover a certain transaction or amount of in- 
debtedness, or (as is more often the case) a general lien to cover the 
customer's general bslance of account; and the object of such an 
agreement usually is to give the banker a lien over things to which 
the ordinary implied lien does not attach, and also a power of sale 
should the customer make default. 

It, therefore, does not give a mere lien, but amounts either to 
a pledge or to an equitable mortgage by deposit. { Such a con- 
ventional lien is sometimes spoken of as a banker's lien, but that 
term is more properly confined to the general lien of bankers 
which arises by implication of law and therefore independently of 
agreement. 

Some banks use a printed form of memorandum of deposit, 
sometimes called a letter of lien, which they get their customer 
to sign on obtaining an advance, of which the two Forms printed 
on the following pages are examples. 



* Beeper Lord Selbome, in FUher v. SmUh (1878), 4 A.G. at 12. 

t Heeper Lord Eldon, 0. J., in 8pear§ v. HaHly (1800), 3 Espinaase's Bep. 
81 ; and Leake's Digest of the Law of Gontraote, 982. 

X See the two Forms, if^ra : and ef, the first foot-note on p. 87 aiUe. 
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LOKDOK, 



1901. 



THE W. BANE LIMITED. 

In oonsideration of yonr adranoizig to the sum of 

on loan, until the dajof next herewith deposit with 

you the warrants for the undermentioned goods as ooUateral seoorit j for the 
due payment of the same, with interest at the rate of per oent. per 

annum, abore the minimum rate of the Bank of England from time to time 
prevailing, but hot less than foub pkb oskt. or sudh other rate of interest 
as may be hereafter agreed upon ; and in default of paying the abore-mentioned 
loan and interest when due, hereby authorise you to sell the said goods, or 

any other goods of whioh the warrants or deliyery orders may be substituted, 
and either by public auction or private oontract, and in suoh lot or lots as you 
may think fit, and out of the net prooeeds to pay the said loan and interest, 
and any other moneys then due to yon. 

You are to be at liberty to sample all or any of the said Igoods, also to 
insure them against fire and debit with the premiums thereon. 

^ declare that the present selling prioe of the said goods in the market 

is as stated below, making a value of in all £ . If at any time during 

the oontinuanoe of the loan suoh market prioe should decline ^ will keep up 

the total value by depositing with you other approved securities, or pay off 

such part of the loan as you may require, failing which you are to be at 

liberty to realize as before-mentioned without waiting for the maturity of 

the loan. 

The rent and other charges due on the said goods do not exceed A 

This security is to extend to any sum or sums of money in which 

may be indebted or liable to you while any goods or warrants of 

remain in your possession, and dther on joint or separate aocount. 



STAMP 

6d. 



Ship 
Harks and Numbers. 



Merohandise. 




Value. 



Warrants are deliyerable at Eleven o'clock and One o'clock against orders 
lodged at least one hour previously, except on Saturdays, when deliveries are 

half •an-hour earlier. 
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LOKDOV, 1901. 

To Ths Mahagsb, 

Z. BANK LIMITBD, 

Sib, 

In GoNSiDBBATiov of joiir adyanoing to ~ the mm of 
at the rate of per oent. per anniim, repayable with interest 

on the ^ hand 70a herewith the nndermentioned BecnritieB, 

▼alne £ to be held by you as Collateral Seouri^ for the due repay- 

ment of the said loan, and the interest thereon. 

It is nndentood and agreed that the current market prioe of the Seonrities 
held by yon shall, at all times daring the oontinnance of the loan, represent a 
value exceeding by per oent. the amount of the loan then outstanding ; 

and if at any time it be otherwise, ^ engage, without notice from you, to 
proTide you with suoh additional Security to your satisfaction, or to pay off 
so much of the loan as shall restore the said margin ; and in the event of 
^ failing to do so, or of the loan remaining unpaid after it becomes due, -^ 
hereby authorise you to realise the Securities as you may deem fit, for the 
purpose of repaying yourselves the amount due to you, and ^ undertake to 
pay you any difference between the net proceeds of the Securities and the 
amount due to you, as well on aocount of the sum advanced as for interest 
thereon and all charges and expenses of realisation. 

The above Securities are to extend to any sums of money in which ^ may 
be indebted to you while the Securities or any of them remain in your hands. 




LIST OF SECTJBITIES. 
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Bankers' Lien. 

We will now direct our attention more eepecially to that kind 
of lien whioh is called bankers' lien. 

Bankers, by the law merdiant, have a general lien on all 
securities deposited with them, iu hcmkers by a customer, unless 
there be an express contract or circumstances from which a con* 
tract will be inferred inconsistent with lien.* This general lien 
of bankers is a usage of trade which is part of the law merchant, 
and therefore does not require proof in any Court of justice, for 
Courts are bound to take judicial notice of it.t 

This is a lien, as we have seen, which is implied by the common 
law from the relation of banker and customer without any agree- 
ment between them either express or inferred from their conduct 
or previous dealings, and is a possessoiy lien. 

It is a general lien because it can be claimed not merely in 
respect of a particular debt or transaction, but in respect oi the 
customer's general balance of account. 

In order to ascertain in any particular case whether the general 
lien attaches, it is necessary to inquire whether there was any 
agreement or contract between the parties at or before the time 
when the banker received the security ; and, if so, what that agree- 
ment was ; did it of itself confer a general lien ; or, if not, was it 
consistent or not with the bankers' general lien arising under the 
law merchant? For a special agreement made by the parties 
themselves must be intended to regulate their rights, and there- 
fore, although it does not necessaxily, it often will exclude the 
appUoation of a right conferred by law. 

Thus, where a customer deposited a policy on his life for £5,000 
with his bankers, Messrs. Jonathan Backhouse k Co., accompanied 
by a memorandimi which expressed that it was to secure over- 
drafts not exceeding £4,000 with interest, and at his death his 
account was overdrawn to an amoimt exceeding £5,000, it was 
held that the charge was limited to the amount of £4,000 and 
interest, and that the bankers' general lien was displaced, it being 
inconsistent with the special contract, and therefore they were 
not entitled to hold the security for the surplus over the £4,000 
and interest. { 

* Brandao v. BarTiett (1846), 12 Clark and Finnelly's Eep. 787, at 806, H.L. ; 
approved bj Privy Council in London Chwrtered Bank of Australia v. White 
(1879), 4 A.O. 418. 

t See per Lord Campbell, in Brandao v. Bamett (1846), 12 Clark and 
Finnelly's Bep. at 805. 

t In re Bowes, Lord Strathmore v. Vane (1886), 33 Ch. D. 586 ; see also 
Vanderzee v. WUIU (1789), 3 Brown's Chanoery Bq[>. 21 ; London Chartered 
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To what Clou of SecwrUia Oeneral Lien <Utache8. 

In the oaae of Wylde v. Badford,* an important point was dia- 
cusiedf tliough it did not become neoessaiy to give a direct 
deoision on it, namelj: to what ekui of 8ecuritie» does the general 
lien of banken attach t Haring refennBd to cases establishing the 
general lien of banken by custom on securities deposited with 
them as bankers^ Eindenlej, T.C., said: "The cases refer to a 
"deposit of documents whidi are in tiieir nature securities; but 
"there is some ambiguity in the term 'securities.' Anything 
" may» of course, be deposited, and deeds or plate after they have 
"been deposited may be said to be a security, but what is in- 
"tended is such securities as promissory notes, bills of exchange, 
"exchequer bills, coufM>ns, bonds of formgn goyemments, etc.; 
"and the Courts have held, that if such securities are d^x)sited 
" by a customer with his banker and there is nothing to show the 
" intention of such deposit one way or the other^ the banker has, 
" by custom, a lien thereon for the balance due fix>m the customer. 
" In any case if A. is indebted to B. and deposits in his hands a 
" security and nothing is said about it, the Court will assxmie 
"that the purpose of the deposit is to give a security, but even 
"with respect to the custom of bankers the same cases which 
"establish that rule also establish the rule that, notwithstanding 
"the general law as to the deposit of a security, if such deposit 
" takes place for a special purpose, then there is no general lien." 

Negotiable Securitiee of a Third Party. 

The general lien attaches to securities, if they are negotiable, 
which a banker acting in good faith has received from his cus- 
tomer, although it turns out that they do not belong to the 
customer but to a third party; for the holder of negotiable 
securities is assumed to be the owner.f 

BanJt of Awtralia v. WhUe (1879), 4 A. G. 418, P. G. ; Wolstenholm v. 
ShtffiM Union Bank (1886*), 54 Law Times Rep. 746, G. A. ; and ef, Jone» v. 
Peppereome (1858), 28 Law Journal Bep. Gh&ncery, 158, in which Wood, 
V.G., held that where bonds payable to bearer were deposited with a broker 
to *' raise £25,000," and realized more, they were entitled to retain the proceeds 
to repay themselveB not merely Uie advance of £25,000, but their general 
balance. The ground of the deoision does not clearly appear, but the Vice- 
Ghancellor on me facts of the case seems to have considered that the purpose 
of the deposit was not limited to raising the amount named. 

* (1868), 83 Law Journal Bep., Ghancery 51, at 53. 

t Per Lord Gampbell in Brandao v. Bamett (1846), 12 Glark and Finnelly*8 
Rep. at 805-6. 
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Securities deposited for a Special Purpose, 

Tlie subject of bankere' lien was Yery fully considered in tbe 
important oase of Brandao v. Bamett (1846).* In that case, Bum, 
a London merchant, who acted as agent for Brandao, the plaintiff, 
a Portuguese merchant, and for other foreign principals, had an 
account at the defendant's bank, where he kept several tin boxes, 
of which he retained the keys, and in which he locked up Ex- 
chequer bills, payable to bearer and transferable by deliTery, which 
he had bought for his principals. From time to time it was his 
practice to take some of these bills out of one of the boxes and 
deliver them to the bankers, requesting them to receive the 
interest, and, whenever it became necessaiy, to exchange the bills 
for new ones. The new bills would be handed to him on his next 
visit to the bank, and he would then lock them up in the box, and 
the interest would be carried to his account. On 1st December, 
1836, he took Exchequer bills for £10,000, belonging to Brandao 
out of a tin box and delivered them to the bankers to be ex- 
changed. This they did, and Bum having become ill they retained 
the new bills, and during his prolonged absence from the bank 
aoceptances of his were presented there and paid, and in January, 
when his account was overdrawn, he became bankrupt. The 
bankers claimed a lien on the bills still in their hands for the 
balance due. 

The Court of Exchequer Chamberf decided that the fact that 
the bills were not the property of the bankers' customer Bum but 
of his principal Brandao was immaterial, and did not prevent the 
lien attaching, as the bills had been delivered to the d^endants as 
bankers, and that it was their duty as bankers to receive the interest 
and exchange the bills; but the House of Lords, while agreeing 
that this would be law if the defendants had received the bills as 
bankers, Heversed the decision on the ground that the bills had 
not been delivered to them in the course of their trade as bankers, 
nor was there any duty cast upon them as bankers to receive the 

* 12 Clark and Finnelly's Bep. 787 ; S Gommon Bench Bep. 619, H. L. 

t (1848) 6 Manning and Gianger's Bep. 630. 

The Court of Exchequer Chamber was a very strong Court of Appeal. It 
was originally constituted as a Court of Error in 1357 by 31 Edward III, c. 12 ; 
and before that Court, as remodelled in 1830, the judgments of each of the 
three superior Courts of Common Law — the Courts of King*s Bench, Common 
Pleas, and Exchequer — ^were made subject to revision by the Judges of the 
other two, sitting oolleotively for that purpose. The composition of the Court 
thus admitted of three diJSerent combinations, consisting of those two Courts 
below which were not parties to the original judgment. It was abolished on 
the Ist November, 1875, by the Judicature Acts, which transferred its juris- 
diction to the present Court of Appeal. See Judicature Act, 1873, s. 18 (4) ; 
Judicature Act, 1874, s. 2. 
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interoBt and exofaange the bills. The old bills had been deliyered 
to them for a speoial purpose inoonsistent with lien. The fair 
inference from the transaction was that the new bills were intended 
to be handed to Bum that he might deposit them in the tin box, 
and the accidental circumstance that by reason of his illness these 
particular bills happened to remain in the hands of the banken 
for a longer period than usual did not affect the case. The tran- 
saction was Yeiy similar to the dqx>sit at a bank for safe custody 
of plate in a locked chest, upon which there clearly is no lien. 

Charge on One of Several Propertiet eomprUed in Deed, 

In the case of Wylde v. Eadford^^ which came before Einders- 
ley, Y.C., in 1863, a customer deposited with his bankers a deed 
of conveyance, including two distinct properties, giving them a 
memorandum ohaiging one of the properties only as security for 
his general balance, and it was held that, as the charge created 
by the deposit was specifically limited to one of the properties 
only, the bankers could claim no lien on the other property. 

Illuttration of Oeneral Lien. 

An interesting illustration of the effect of the bankers' general 
lien is afforded by the case of DavU v. Bowsher^ decided in I794,t 
in which a customer used from time to time to lodge bills with his 
bankers and obtain advances from them. The bankers charged no 
interest on the advances, but used to apply such advances to the 
discount of particular bills which they would select, and debit the 
customer's account with the amount of the discount. On one 
occasion the customer, after he had lodged a number of biUs 
generally, applied for an advance, which the bankers allowed up 
to £1,400, and entered the discount on such of the bills as they 
selected, which were for a considerably larger amount than the 
advance. The customer, having been refused a further advance, 
demanded back the undisoounted bills, but the bankers refused to 
deliver them, claiming a lien over them to secure the balance in 
the event of some of the discounted bills not being met. The 
Court held that there were no special circumstances to deprive the 
bankers of their general lien, and they were therefore justified in 
retaining the undiscounted bills. By applying the advance to the 
discount of particular bills they had not selected these as the 
BoU hoHs of the eredity nor relinquished their general lien upon 
the other securities. Bills pai d into a Bank generally cannot be 

* 33 Law Jonmal Bep. Chancery, 61. 
t 6 Term Bep. 488. 
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taken away by the customer until he has paid his general balance. 
In this case, at the time the customer demanded them, the balance 
was not settled, and he therefore could not insist on getting them 
back. 

General Lien on Separate Banking Accounts. 

Where a firm kept three accounts with their bankers, called the 
loan account, the discount account and the general account, the 
firm from time to time received advances, which were entered in 
the loan account and to meet which they deposited securities. In 
the course of the transactions they wrote a letter to the bankers, 
advising them that they proposed to draw upon the bankers for 
£10,500, but that as their credit would not afford a margin to 
that extent, they sent certain bills specified to hold as collateral 
security, and requesting the bankers to honour the drafts, they 
engaging to provide funds to meet them before maturity. The 
firm having become insolvent, the bankers claimed a lien on the 
bills for the deficiency on the general account, after satisfying the 
balance due on the Zoon account. It was admitted that the bills 
in question were not sent expressly as security for the particular 
advance of £10,500 and might properly be applied to dischai^e 
the balance of the loan account; and it appeared from the bank 
books that there was no particular reason beyond convenience 
for keeping the three accounts separate. The Court held that 
there was nothing in the course of dealing or in the terms of the 
letter to exclude the banker's general lien. As between banker and 
customer whatever number of accounts are kept, if it is in effect 
but one account, it is not open to the customer, in the absence 
of some special stipulation, to claim that securities which have been 
deposited are applicable to one account only.*^ 

So, if a customer keeps accounts at several branches of a bank, 
and there is no special agreement that each account is to be kept 
separate, the bank is entitled at any time to combine the accoimts 
even without giving notice to the customer;! unless the different 
accounts are kept for the customer in different characters — e.g., 
one as a personal and the other as a trust account — ^in which case 
they cannot of course be treated as one acco\mt.{ 

Again, if a firm has an account at a bank and one of the partners 
has a separate account at the same bank, the bank, in the absence 
of a special agreement, has no general lien for a balance due from 
the finn on securities deposited by the one partner for the purpose 
of securing an overdraft on his separate account. To allow such a 

* Be European Bank, Agra Bank Claim (1872), L.B. 8 Ch., Ap. 41. 

t Garnett v. McKewan (1872), L.R. 8 Ex. 10. 

X Prince v. Oriental Bank (1878), 3 A.C. 325, 333, P.O. 
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claim would in effect be to pennit the Bank to retain the property 
of one man to pay the debt of others.* 

Propositions Dedueible from Cctsts on Lien, 

The following propositions may be drawn from the oases cited : — 

1. Bankers hare a general lien on all securities deposited with 
them as hankers hj a customer in the absence of an agreement, 
express or inferred, inconsistent with lien.t 

2. This general lien arises by implication of law, based on the 
law merchant, «.«., without any agreement, express or inferred, 
between the banker and customer. { 

3. An agreement between the banker and customer inconsistent 
with the general lien of the law merchant will exclude such general 
lien.§ 

4. The deposit of a security to cover advances to a limited 
amount is such an agreement, and therefore the security is not 
subject to the general lien.|| 

5. The better opinion seems to be that the general lien attaches 
only to securities strictly n^gotiahle,^ 

6. This lien attaches to negotiable securities, received in good 
faith, although they may not belong to the customer.** 

7. Securities, whether negotiable or not, which it is the usual 
practice of bai:JLers, although not a duty imposed on them, to keep 
for a customer, are not deemed to be deposited with them as 
hankers.^^ 

8. Securities, whether negotiable or not, deposited for safe cus- 
tody only are tlierefore not subject to the general lien.|| 

9. Negotiable securities kept at a bank in the absolute control 
of the customer, except that from time to time they are handed 

* See WoUtenholm v. Sheffield Union JSank (1886), 54 Law Times Bep. 
746, C.A. 

t Brcmdao v. Bamett (1846), 12 Clark k. Finnelly's Bep. 787, H. L. ; London 
Chartered Bank of Australia v. White (1879), 4 A. C. 413, P. C; ante, pp. 98, 
95-96. 

X Ibid. § IHd, 

II Vanderzee v. Willis (1789), 3 Brown's Chancery Bep. 21 ; In re Bowes, 
Lord Strathmore y. Vane (1886), 33 Ch. D. 686 ; Itondon Chartered Bank of 
Australia v. White (1879), 4 A. C. 413, P. C. ; ante^ p. 93. 

^ See per Kindersley, V.C, in Wylde v. Radford (1863), 33 Law Jonmal 
Bep. Chajioery, at 53 ; ante^ p. 94. 

** See^?^ Lord Campbell in Brandao y. Bamett (1846), 12 Clark & Finnelly's 
Bep. at 805-6 ; ante, p. 95. 

tt Brandao y. Bamett (1846), 12 Clark k Finnelly's Bep. 787 ; 3 Common 
Bench Bep. 619, H. L., ante, p. 95-96. 

tt Ibid. 
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to the banker for a special purpose, such as collecting the interest 
or exchanging them for similar securities to be handed to the 
customer, are not subject to the general lien.* 

10. The deposit of a deed or docimient of title comprising two 
properties for the express purpose of charging one of the properties 
only gives no lien or charge over the other property.f 

11. Where bills are lodged by a customer generally, and the 
banker appropriates a subsequent advance to the discount of some 
of these only, which he selects, he does not thereby relinquish his 
general lien on the undiscounted bills. { 

12. For the purposes of general lien, separate banking accounts 
kept under various titles — such as loan, discount and general 
acco\mt§ — or kept at different branches of the same bank,|| for 
a customer in the same character^ may be treated as one account. 

13. But separate banking accounts kept for a customer in differ- 
ent characters — such as a personal and a trust account — cannot be 
so treated.** 

14. Nor can the separate banking account of one of several 
partners be treated as one with that of the firm for the purposes 
of general lien.tt 



* Brandao v. Barnett (1846), uH supra, ante, pp. 95-96. 

t Wylde V. Radford (1863), 33 Law Journal Eep., Chancery, 61 ; ante, p. 96. 

t DaxU V. Bowsher (1794), 5 Term Rep. 488 ; ante, pp. 96-97. 

§ Re European Bank. Agra Bank Claim, (1872), L.R. 8 Oh. Ap. 41 ; 
arvte, p. 97. 

II Gamett v. McKetoan (1872), L.R. 8 Ex. 10 ; ante, p. 97. 

If Prince v. Oriental Bank (1878), 3 A.C. 326, 333, P.O. ; avite, p. 97. 

** Ibid, See Ex parte Kingston. Re Grots (1871), L.R. 6 Oh. Ap. 632 ; and 
cf. Union Bank of Australia v. Murray- Ay nsley (1898), A.O. 693, P.O. (where 
the bank was allowed to set off moneys received without knowledge that they 
were trust-moneys). 

-H- See Wolstenholm v. Sheffield Union Bank (1886), 64 Law Times Rep. 746 
O.A. ; ante, pp. 97-98. 
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LECTURE V, 

STOCK EXCHANGE SECURITIES :— SCRIP, SHARE CER- 
TIFICATES, STOCK CERTIFICATES, DEBENTURES. 
POWERS OF A COMPANY: ACTS ULTRA VIRES. 
FOREIGN GOVERNMENT BONDS AND SCRIP. 
RIGHTS OF HOLDER IN DUE COURSE OP NEGOTI- 
ABLE INSTRUMENTS. TRANSFER OF SHARES 
AND STOCK. NOTICE OF ASSIGNMENTS AND 
CHARGES. BLANK TRANSFERS. NOTE ON USURY. 




Stook Ezohangre Seourities. 

[AVING in the preceding Lectures dealt with the subject 
of advances made on the security of the mercantile 
instruments mentioned in the Factors Act — such as 
bills of lading, dock warrants, warehouse-keepers' certi- 
ficates, and delivery orders — ^there remains for our 
consideration a very important class of documents, on the security 
of which principally bankers make those enormous loans — some- 
times exceeding in a single case one million sterling — ^whereby 
stockbrokers and money dealers are enabled to carry out their 
transactions. This class of documents includes scrip, share and 
stock certificates, debentures and bonds — ^British, Colonial, and 
Foreign. 

Now with respect to all these documents one of the most im- 
portant things to determine in each case is whether the document 
is in the strict sense a negotiable instrument. If it is, did the 
banker or other person advancing the money take it in good faith ? 
If both these questions are answered in the affirmative, he will 
have an absolutely good title as being the holder of a negotiable 
instrument which he took in good faith and for value.* If it is not 
negotiable, other matters have to be considered. 

* Foster v. Pearson (1835), 1 Crompton, Meeaon & Roscoe's Rep. 849 ; per 
Blackbnm, J., in Crouch v. CrSdit Foncier (1873), L.R. 8 Q.B. at 381 ; London 
Joint Stock Bank v. Simm-ons (1892) A.C. 201, 219, 223. Cf» as to bills of 
exchange, the B. of E. Act, 1882, ss. 31, 38. 
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In any case, then, it is important first to inquire whether the 
particular instrument deposited as security has those two essential 
qualities, without which, as we have seen,^ it cannot be strictly a 
negotiable instrument. 

Those are : — 

1. It must be transferable by mere delivery, or by indorsement 
and delivery (according to whether it is made payable to bearer, 
or to order) so that the property in it shall pass to the transferee 
free from any defect of title of the transferor or of any prior 
holder. 

2. The holder must be able to sue on it in his own name. 

Let us now see which of the documents we are considering pos- 
sess these essential qualities. 

Scrip. 

A scrip certificate, called shortly scrip^ is an acknowledgment by 
a company or its projectors or the issuers of a loan that the person 
named therein, or more commonly the holder for the time being, 
is entitled to a certain number of shares, debentures or bonds.^ 

Scrip certificate is said to be a contraction for subscription certi- 
ficate, i,e. a certificate of the amount subscribed for by the appli- 
cant. Scrip for a share represents a right to acquire, but not 
necessarily an obligation to take, a share.' It must bear a penny 
stamp.^ 

Scrip is chiefly used in the case of shares, debentures and bonds 
which are payable by instalments, so that they cannot be issued 
until all the instalments are paid; therefore as soon as shares, 
debentures or bonds have been allotted to a subscriber or appli- 
cant, a scrip certificate, certifying that on due payment of the 
unpaid instalments the bearer will be entitled to receive shares, 
debentures or bonds to the amount of the certificate, is given to 
the allottee, in exchange for the letter of allotment; and when 
the instalments have been paid, the scrip is given up in exchange 
for the shares, debentures or bonds which it represents.^ 

In some companies, called scrip campanies, scrip and shares are 
synonymous, and in them nothing is required to convert scrip- 
holders into shareholders. But in most companies a scripholder 
does not acquire the rights of a shareholder until his scrip certi- 

» Ante, pp. 7, 48-49. 

^ See Sweet's Law Dictionary, " Scrip " ; Llndley on Companies, 5th ed. 65. 

' Lindley on Oomps. 5th ed. 65 ; 6th ed. I, 84. 

* The Stamp Aot, 1891, ss. 1, 79 and Sched. 

» Sweet's Law Dioty., " Scrip." 
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ficates have been exchanged for share certificates, and his name has 
been inserted on the companT's register of shareholders.^ And 
generally speaking, some formality has to be observed before a 
person can become a shareholder, the formalities requisite depend- 
ing on the statute, charter or other instrument, by which the 
particular Company is goyemed.^ 

A scrip certificate is not necessarily a negotiable instrument, but 
if any particular scrip by a general custom of trade — e.g. the 
usage of the money market — ^passes as a negotiable instrument 
transferable by mere delivery, and there is nothing upon the face 
of it inconsistent with such negotiability, it is then a negotiable 
instrument.' It has hitherto been necessary in each case coming 
into Court to prove such general custom; but in the case of any 
scrip which has in previous cases been proved to be by custom 
transferable by mere delivery, it seems probable that in future 
the Courts will take judicial notice of the custom.^ 

^ The scrip of loans to foreign Governments has been proved to 
be by the general usage of the money market included among 
negotiable instruments transferable by mere delivery.^ 

The scrip of a Company may also be proved to be by general 
usage a negotiable instrument;^ but, on the other hand, there may 
be some provision in the particular Company's private Act of 
Parliament, charter or other instrument by which it is governed, 
prohibiting the transfer of scrip until some condition has been 
complied with — e.g. until one-fifth of the amount of the share has 
been paid up^ — and in such case imtiL the condition is complied 
with, it is conceived that the scrip cannot be treated as negotiable. 

^ Lindley on Comps. 5th ed. 66 ; 6th ed. I, 84-85. 

, > See ibid. 5th ed. 43-44 ; 6th ed. I, 61. 

V » Goodwin v. RohaHt (1875), L.R. 10 Ex. 76 ; and in Ex. Oh. ibid. 337 ; 
(1876), 1 A.G. 476, H.L. ; set out pott , p. 112. Rumball v. Metropolitan Bank 
(1877), 2 Q.B.D. 194. 

* After a nsage has been proved snfGloiently often, it becomes unnecessary 
in subsequent cases to repeat the proof, and the usage is then judicially 
recognized. With regard to several kinds of scrip — «.//., that issued for a 
foreign Government loan— it would seem that this usage might now well be 
judicially recognized : ef. Lindley on Comps. 5th ed. 67, n. (A) ; 6th ed. I, 
85, n. («), 801 ; and the opinion of Bigham, J., in Edelttein v. Schuler (1902) 
2 E.B. 144, cited ^04^, p. 108, that the Courts ought now to take judicial notice 
that certain debenture bonds are by mercantile usage negotiable instruments 
transferable by mere delivery. 

^ Goodwin v. Roharts^ uhi tiipra. 

• Rumball y. Metropolitan Rank (1877), 2 Q.B.D. 194 (scrip for shares in a 
Joint Stock Bank). 

' As in IkiH Gloucester Ry. v. Bartholomew (1867), L.R. 8 Ex. 15 ; and 
MoEuen v. West London Wharves Co. (1871), L.R. 6 Ch. Ap. 655 (Private 
Acts). 
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Share Certlfloates. 

A share certificate is an instmmeiit under the seal of the Com- 
pany certifying that the person named therein is entitled to a cer- 
tain number of shares.^ 

Such a certificate is primd facte evidence of his title to the 
share or shares therein specified.^ As against the Company, it 
amounts to a statement that the Company takes upon itself the 
responsibility of asserting that the person to whom the certificate 
is granted is the registered shareholder entitled to the specific 
shares included in the certificate, and further, in the case of a 
bond fide transferee who has no notice to the contrary, that the 
amount certified to be paid has been paid. The power of granting 
certificates is one for the benefit of the Company, as Wording 
facilities for dealing in shares by showing at once a marketable 
title, and thus rendering the shares of greater value.' 

As against a purchaser of shares, therefore, who buys on the 
faith of the certificate held by his vendor, and as against the 
vendor who, relying upon the certificate held by himself, enters 
into a contract for sale of the shares, the Company is estopped 
from denying the validity of the certificate, although originally 
obtained by fraud or under mistake.^ 

The certificate, however, purports only to show the legal and 
not the equitable title, and if persons are content to deal on the 
faith of the certificate with the registered shareholder without 
inquiring into the beneficial ownership and without obtaining a 
legal title by transfer and registration, they may find themselves 
ousted by an earlier equitable title.^ 

The mode of transferring shares is dealt with by the Companies 
Acts ;^ and this will be more fully considered hereafter.^ 

A forged transfer is simply void, and in no way affects the title 
of the person whose name is forged. If the officer of a Company, 
acting upon the faith of a forged transfer or power of attorney, 
wrongfully (though innocently) transfers the shares of one of its share- 
holders, the Company can be compelled by the shareholder to make 

> Sweet's Law Dicty., " Share." 

3 Companies Aot, 1862, b. 31. 

' Buckley on the GompB. Acts, 7th ed. 103, where the authoritieB are oited. 

* Ibid. 104. As to when a company is estopped by having issued a share 
certificate, see onder Estoppel, poit^ pp. 158-164. 

» ShroptUre Union Ryt, v. The Queen (1876), L. R. 7 H. L. 496, revg. 
Ex. Ch. L. B, 8 Q. B. 420 ; set out po^^ p. 122 ; and see the other oases 
there cited. 

* Comps. Aot, 1862, ss. 22, 24, 35, and Sched. I, Table A, Arts. 8-11 ; Comps. 
Act, 1867, ss. 26-33 ; Buckley, 487-496. 

» Po9t, pp. 120-121. 
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good the loss, and replace the shares in his name, and pay him the 
dividends declared since the alleged transfer. And if a Company 
has been induced by fraud or forgery to issue a certificate on the 
faith of which a person has paid or advanced money, the Company 
on refusing to register him is liable to him in damages;^ and the 
measure of damages is the value of the shares at the time of such 
refusal — ^not their value at the time he bought or advanced money.' 
The Company, however, will not be liable to him if he obtained t^e 
certificate by himself lodging with them a forged transfer.' 

The Companies Act, 1862, contains nothing which expressly 
forbids shares to be made transferable by delivery, but such shares 
are clearly contrary to the spirit of the Act,^ and this is rendered 
still more clear by the Companies Act, 1867,^ which for the first 
time gives power to issue share warrants to bearer, transferable 
by delivery, and that only in the case of ftdly paid-up shares in 
limited companies. Except as issued imder the provisions of that 
Act, there can be little doubt, although it has never been abso- 
lutely decided, that shares transferable by delivery are illegal.^ 

It would seem, therefore, that share certificates are not negoti- 
able instruments, unless they are share warrants to bearer, issued 
under the Act of 1867. 

Share Certificates of American Railroad Companies, 

Share certificates, very similar to each other in form, are issued 
by various American Railroad Companies, and are well known on 
the London Stock Exchange. Each certificate states that the 
person named therein (sometimes the Company's London corre- 
spondent) is entitled to a certain niunber of shares — e,g, ten or 
twenty — ^in the Company's capital stock, transferable only in per- 
son or by attorney on the books of the Company; and on each 
certificate is indorsed a blank form of transfer and power of 
attorney to do all necessary acts to transfer the said shares on the 
Company^s books.^ 

1 Be Otto Xofje Mines (1893) 1 Oh. 618, 0. A ; post, p. 161. 

« Simm V. Anglo-Amer. Tel. Co. (1879), 6 Q.B.D. 188, C.A ; post, p. 160. 

* Lindley on Compe. 5th ed. 483, 484 ; 6th ed. I, 667-668. 

By the Forged Transfer Acts, 1891 and 1892, GomiMhnies, Looal Authorities, 
Friendly Societies, etc., are enabled to make compensation oat of their funds 
for losses arising from forged transfers. 

* See ss. 22, 23, 26, 26. 

* Q. 27 et teqq. 

* See Oeneral Co. for Promotion of Land Credit (1870), L.B. 5 Gh. Ap. 
363, 379 ; aff. suJ> nom. Reuss (Princess of) v. Boe (1871), L.B. 6 H.L. 176, 
200, 201. The above paragraph is taken almost verbatim from Baokley on 
Oomps. Acts, 491. 

' See the forms printed in London and County Bank v. LoiMlon and River 
Plate Bank (1887) 20 Q.B.D. at 234 ; and Williams v. Colonial Bank (1888), 
38 Ch. D. at 389 ; and ef. Colonial Bank v. ffeptcorth (1887), 86 Ch. D. at 37. 
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Upon transfer this form requires to be signed or in some cases 
signed, sealed and delivered,^ in the presence of an attesting 
witness by the person named as shareholder, and after the name 
of the transferee is filled in, the documents are taken to the Com- 
pany's office, the certificate is surrendered and cancelled, and a 
new certificate issued to the transferee whose name is entered on 
the register.2 

The usual practice is for the transferor to sign the indorsed 
form in blank — i.e, without filling in the names of the transferee 
or attorney ; and transfers so signed are passed from hand to hand 
by delivery only until they reach the hands of a holder who 
desires to be registered.' 

It has been proved ^ to be the usage of the London Stock Ex-i^ 
change and bankers to deal with such certificates, having the 
indorsed transfers thus executed in blank, as transferable by mere 
delivery, like bonds payable to bearer; but such usage cannot 
make them negotiable instruments. The registered shareholder 
continues to be the legal owner until the power of attorney has 
been acted upon, and a transfer made and entered and registered 
in the Company's books; and until those things have been done 
the transferee of the certificate cannot sue upon it. The form of 
these certificates is therefore inconsistent with negotiability.^ 

Stook Certifloates. 

A stock certificate is an instrument under the seal of the Com- 
pany certifying that the person named therein is entitled to a 
certain amount of stock. 

Such a certificate is primd facie evidence of his title to the 
stock therein specified.^ 

The paid-up shares of companies governed by the Companies 
Clauses Consolidation Act, 1845,^ or by the Companies Act, 1862,^ 
may be converted into stock; and stock so created under the 
latter Act may be re-converted into paid-up shares.® Under the 

' See ibid, ; and as to this distinction, seejfost, pp. 130, et seqq, 

« See Colonial Bank v. Hepworth (1887), 36 Ch. D. at 37. 
» Ibid. 

* deeper Manisty, J., in London and County Bank v. London and River 
Plate Bank (1887), 20 Q.B.D. 232, at 238-241 ; (on this point there was no 
appeal : see S.O. in G. A 21 Q.BJ). at 537 ;) per Ghitty, J., in Colonial Bank 
V. HepwoHh (1887), 36 GIl D. 36, at 51 ; and Williams v. Colonial Bank 
(1888), 38 Oh. D. 338, at 398, 404, 408, 0.A ; aff. in H.L. sub nom. Colonial 
Bank V. Cady (1890), 15 AG. 267, at 272, 278, 285, 287. 

^ Gomps. Act, 1862, s. 31. 

* S. 61. 

' Ss. 12, 28, and Sohed. I, Table A, Arts. 23-25. 

* Gomps. Act, 1900, s. 29. 
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Act of 1862, after oonyersion of shares into stock the stockholders 
may transfer their interests in the same manner and subject to the 
same regulations as shares.^ Stock is capable of being divided into 
and held in an irregular amount — e,g. £99 19s. 1 Id.^ 

Stock warrants to bearer transferable by delivery may be issued 
under the Companies Act, 1867,' in certain cases by limited com- 
panies, and such warrants are, therefore, negotiable instruments. 



Debentures. 

The word debenture, though of frequent occurrence in connection 
with companies, has no definite legal meaning. 

For practical purposes, the following definition may be found 
useful : — 

A debenture is an instrument issued by a company or public 
body as security for a loan of money. It contains either expressly 
or impliedly a promise to pay the amount mentioned in it, and 
almost invariably creates a charge on the xmdertaking or on the 
whole or part of the property of the company or public body. A 
debenture generally forms part of a series or issue of similar instru- 
ments, with a provision that they shall all rank pari passu in 
proportion to their amounts.^ 

A debenture may be either: — 

1. A mere promise in writing to pay ; or 

2. A covenant or promise to pay under the seal of the company 
or public body — i,e. a bond ; or 

3. A mortgage or charge xmder the seal of the company or 
public body. 

Any debenture which contains a charge is called a mortgage 
debenture.^ 

If it contains a charge on the \mdertaking or the general property 
of the company, the charge given is " a floating security," i.e. it 
charges the property of the company for the time being, but does 

» Compe. Act, 1862, Table A, Art. 24. 

^ This, however, is subject to the regulations of particular companies, which 
sometimes prevent the splitting of a shilling or even of a pound. 

■ See ss. 27-36. 

* See Sweet's Law Diotj. '* Debenture," where numerous varieties are 
referred to. 

> Lindley on Oomps., 6th ed. I, 337, n. (^). The Companies Clauses Act, 
1845, which contain^ provisions as to the manner in which certain companies 
might borrow money on mortgage or bond, may be said to have created 
debenture mortgages and debenture bonds : ss. 38-55, and Forms in Scheds. 
C, D and E. 
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not prevent it from dealing with its property in the ordinary 
course of its business.^ 

Debentv/re stock was first created by the Companies CLauses Act, 
1863.2 

Debentures differ very materially in form, and are sometimes 
made payable to order, sometimes to bearer, but more commonly 
to the registered holder. Many of them are clearly not negotiable 
instruments. With regard to others, it is sometimes difficult to 
determine whether, even when purporting to be payable to bearer, 
they are or are not strictly negotiable.^ 

Debentures which merely make an vmconditional promise in 
writing to pay at a fixed or determinable time a certain sum to a 
specified person, or to his order, or to bearer, are promissory notes,, 
and therefore negotiable.^ If they do not comply with these terms 
then, it is conceived, they will only be negotiable if there is a 
general usage of trade to treat them as such, and there is nothing 
upon the face of them inconsistent with negotiability.^ 

Debentures payable to the registered holder are usually made 
transferable by an instrmnent in writing, signed by the registered 
holder or his personal representatives, which the company is bound 
to register on payment of a small fee and such evidence of identity 
or title as it may reasonably require.* 

Debentures which are not negotiable are, like other choses in 
action, primd f{zcie assignable only subject to all equities be- 
tween the company and the original and all intermediate holders.' 
In order to avoid the difficulties arising from this rule, it is now 
usual for debentures to contain a provision that they shall be 
assignable free from, or that the principal money and interest 
will be paid without regard to, any such equities ; if this be done, 

» Lindley on Compe., 5th ed. 196-197 ; 6th ed. I, 300, 817-318 ; cf. Buckley, 
192. As to a floating secarity, see ante^ p. 6. 

2 Ss. 22-35. 

' See e,g. Be Blakeley Ordnanea Co, Ex parte New Zealand Bavli, (1867)^ 
L.B. 3 Ch. Ap. 154, where the dehentnre contained a covenant to pay to B and 
D, 'Hheir executorH, administrators or assigns or to the bearer hereof " £1,000, 
and a lengthy proviso ; and it was held that, the debenture not being in form 
a promissory note, the Bank, a bon& fide holder for value, however incapable 
of suing on it in its own name at law, could in equity in the winding up 
prove in its own name, and was free from any prior equities. 

« /.«., they fall within s. 83 of the B. of E. Act, 1882, although under the 
seal of a corporation : see s. 91 (2). Sinoe the Act, a bill or note made pay* 
able to a particular person, and not indicating an intention that it should 
not be transferable, is transferable by indorsement and delivery : see ss. 8 (4), 
31 (3), and 89 (1). 

' On the principles laid down in Goodwin r. Roharts (1875), L. E. 10 Ex» 
76, 337 ; (1876), 1 A. C. 476, H. L. ; set out post , p. 112. 

• As in Re Goy, Farmer v. Goy (1900), 2 Ch. 149. 

' As to the assignment of choses in action, see post, pp. 117-119. 
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the company, or, if it is being wound up, the liquidator, will be 
precluded from setting up such equities against a transferee for 
value and in good faith.^ 

Debenture bonds of English or foreign companies expressed to be 
payable to the bearer or when registered to the registered holder, 
and indorsed with a condition that the moneys secured will be 
paid without regard to any equities between the company and the 
original or any intermediate holder, or containing terms to a like 
effect, whether they are payable in England or abroad, are by 
mercantile usage treated as negotiable instruments transferable by 
mere delivery ;2 and in a recent case it has been intimated that 
with respect to them it is no longer necessary to prove the usage, 
but the Courts ought to take judicial notice that such bonds are 
negotiable instruments.' 

Debentures, or more often the trust deed for securing debentures 
or debenture stock, generally confer upon the debenture holders 
or their trustees very extensive powers for the management and 
realization of t^eir security in case of default by the company. 
The powers so conferred depend in each case upon the terms in 
which they are expressed, and must be exercised according to those 
terms. They generally include an express power of sale, and the 
power to appoint a receiver and manager.^ 

In the case, however, of companies formed for a public purpose, 
such as raaway,5 tramway,* or waterworks^ companies, there is no 
power of sale. The mortgage debenture of such a company, 
assigning to the holder the undertaking and all the tolls and sums 
of money arising out of the same, charges only the undertaking as 
a going concern, and its tolls and earnings. The debenture holder 
thus has a charge on the profits only, and cannot impound the 
capital, cash balances, or rolling stock. On default of the company, 
he is entitled to an order of the Court appointing a receiver of the 
nett eammgs, but not to an order for the sale of the undertaking, 
or for the appointment of a manager.' 

Formerly persons lending money to a Joint Stock Company 
were under a serious disadvantage, as the Legislature had not given 
them the means of ascertaining how much money the company had 

* Re Ooy. Farmer v. Ooy (1900), 2 Ch, 149; Lindley on Compe. 6th ed. I, 
301-302. 

' Beohuanaland Explor, Co, v, London Trading Bank (1898) 2 Q.B. 668 ; 
sJjSdelstein v. Sohuler (1902) 2 K.B. 144. 

' Per Bigham, J., in the case last cited ; cf. n. \ p. 102, ante. 

* Lindley on Comps, 6th ed. I, 331. 

» Gardner v. London C. ^' J), By. G867), L.R. 2 Ch. Ap. 201. 
« Marshall v. South Stafford*, Tram, Co, (1895) 2 Ch. 36, C.A. 
» Blaher v. HeHs W, W, Co. (1889), 41 Ch. D. 399. 
^ See the cases in the last three notes. 
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raised.* But now by the Companies Act, 1900, it is the duty of 
every company registered imder the Companies Acts, 1862 to 
1900,2 ^Q register with the Registrar of Joint Stock Companies 
every mortgage or charge created on or after the 1st of January, 
1901, being either: — 

(a) for the purpose of securing any issue of debentures ;' or 

(6) on the company's uncalled capital ; or 

(c) created or evidenced by an instrument which, if executed by 
an individual, would require registration as a bill of sale ; or 

{d) a floating charge on the company's undertaking or property. 

The register, which is to contain certain particulars mentioned in 
the Act, is open to inspection by the public/ 

Powers of a Company. Acts ultra vires. 

In all transactions with a company, it is necessary to bear in 
mind the essential difference which exists between the contractual 
power of any ordinary person and that of a corporate body owing 
its existence to an Act of Parliament or charter which de&ies and 
strictly limits its powers. 

A company is formed xmder the Companies Act of 1862 by 
registering a memorandum of association, which is, as it were, its 
charter, and defines the limitations of its powers. The articles of 
association play a subsidiary part, defining the duties, rights and 
powers of the directors as between themselves and the shareholders, 

* See per Wood, V.C., in Fountaine v. Carmarthen By, Co, (1868), L.R. 5 
Eq. at 324. 

« S. 30. 

' ^'Debentore*' in the Act includes debenture stock : s. 30. 

* See 83. 14 to 18. It is enacted that every such mortgage or charge shall, 
as regards any secnrity on the property or nndertaking, be void against the 
liquidator and any creditor, unless filed with the Registrar within 21 days 
after its creation, bnt without prejudice to any obligation for repayment of the 
money. It is the duty of the company (under heavy penalties), and any 
person interested is entitled, to register all such mortgages and charges. The 
register, which any person can inspect on payment of one shilling, is with 
respect to each company to show every such mortgage or charge, with the date, 
amount secured, short particulars oi the property, and the names of the 
persons entitled, or, in the case of a series of debentures, the names of the 
debenture holders' trustees ; and the Registrar is also to keep a chronological 
index of the mortgages and charges. It is also his duty to give a certificate of 
each registration, stating the amount secured, a copy of which is to be 
indorsed by the company on every debenture or certificate of debenture stock 
relating to the same. The company is also to keep at its office a copy of every 
instrument, or one of each series of debentures, requiring such registration, 
open to inspection by members and creditors for a small fee. The Reg^trar 
may, on proof of the debt being satisfied, make an entry of satisfaction on the 
register, and shall, if required, furnish the company with a copy. 
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and tke mode of conducting its business and internal affairs, and 
an3rthing done in yiolation or in excess of those articles, although 
extra vires of the directors, provided it is within the memorandum 
of association is intra vires of the company; but any act not 
warranted by the memorandum of association is ultra vires not 
only of the directors, but of the company itself, and is wholly 
void, so that the whole body of shareholders has no power to 
ratify it.* 

In the case of a company formed under the Act of 1862, all the 
world has notice of the memorandum of association registered 
under the Act, and if the directors are empowered to do an3rthing 
under limited powers — for instance to borrow money within a fixed 
limit — ^persons dealing with them ought to see that those powers 
are not exceeded.^ 

The principle that an act not warranted by the statute creating 
a company is ultra vires of the company, and therefore whoUy 
void, and incapable of ratification, applies not merely to companies 
formed under the Act of 1862, but to all companies created by 
statute for a particular purpose.' 

An illustration of this will be foimd in the case of Lady Wenlock 
V, River Dee Company,^ where the defendant Company was em- 
powered to borrow on mortgage £25,000 and no more. It did, 
however, borrow from Lord Wenlock various sums on mortgage 
amounting to £l73/)00, which it oovenanted to repay. His 
executors sued the Company on the covenant for the full amount, 
but it was held that they could recover on the covenant only 
£25,000 with interest, while as to the balance they had merely a 
right in equity to recover such further siuns as they could show 
had been in fact applied out of Lord Wenlock's advances in pay- 
ment or discharge of any debts or liabilities properly inciured by 
the Company. They were not entitled to the benefit of any charge 
which the Company might have purported to create on its property 
for any sum beyond the £25,000 and interest.^ 

Foreign Government Bonds and Scrip. 

The statement that an instrument cannot be negotiable unless 
the holder can sue on it in his own name^ must be imderstood 

^ Jshbury My. Carriage Co. v. Biche (1875), L.B. 7, H.L. 653, 668. 

^ See per Wood, V.O. (afterwards Lord Hatherley, L.O.) in Fountaine v. 
CarmaHhen By. (1868), Ii.B. 5 Eq. 316, at 322. 

' See the next case. 

* (1883), 86 CaL D. 676, n. C.A. ; aff . (1885), 10 A.C. 364, H.L. ; (1887), 19 
Q.B.D. 155, C.A. 

» (1888), 38 Ch. D. 634, C.A. 

• Ante, p. 101. 
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subject to this qualification: — ^that bonds or scrip of a foreign 
Government may be negotiable in the strict sense by mercantile 
usage, although the holder cannot sue the foreign Grovemment in 
our Courts, or even in the Courts of the foreign Grovemment with- 
out its consent,^ but has to rely entirely on its good faith.^ But 
this apparent exception is due not to any defect of the title of the 
holder, but to the exemption of foreign Grovemments and their 
agents from liability to be sued, arising from the general principle 
of law that independent Sovereign States are not subject to the 
jurisdiction of the tribunals of another State. From this principle 
it follows that no British Court has jurisdiction to entertain an 
action against a foreign potentate for anything done or omitted to 
be done by him in his public capacity ;' or against a foreign Grovem- 
ment;^ or against agents acting on behalf of a foreign Grovem- 
ment ;^ or to enforce the contracts of a foreign Grovemment against 
any property of such Government found within British dominions.^ 

The negotiability of foreign bonds and scrip may be illustrated 
by the following instances. 

In Gorgier v, Mieville,'^ a bond, by which the King of Prussia 
declared himself and his successors bound to every person who 
should for the time being be the holder of the bond for the pay- 
ment of the principal and interest at the times stated therein, had 
been deposited by the plaintiff with Agassiz & Co. to hold and 
receive the interest for him, and they pledged it to the defendants, 
who did not know that Agassiz & Co. were not the owners. In an 
action for conversion, it was proved that such bonds were sold in 
the market and passed from hand to hand daily, like Exchequer 
biQs, at a price varying according to the state of the market. The 
Court held that they were negotiable instruments, and that the 
defendants got a good title. '' It is," said Lord Chief Justice Abbott, 
" in its nature precisely analogous to a bank note payable to bearer, 
or to a biU of exchange endorsed in. blank. Being an instrument, 
therefore, of the same description, it must be subject to the same 
rule of law, that whoever is the holder of it, has power to give title 
to any person honestly acquiring it." 

» Per Jessel, M.R., in Twyeross v. DrejffM (1877), B Ch. D. at 616. 

^ See ibid.y and Goodwin v. Roharts (1875), L.B. 10 Ex. at 84-85, and (in 
Ex. Gh.) 345. 

» De JSaber v. Queen ofPoHttgal (1861), 17 Q.B. 171, 207. 

• Per Jessel, M.R., in Twyerois v. Dreyfus (1877), 5 Ch. D. at 616. 

• Goodwin v. BobaHs (1875), L.R. 10 Ex. at 88^5 ; 344-846 ; (1876), 1 A.O. 
476 ; Twyorois v. Dreyfus (1877), 5 Ch. D. 605, CA- 

• De Saber v. Queen of Portugal (1861), ubi supra ; Smith v. Weguelin 
(1869), L.R. 8 Eq. 198 ; Twyeross v. Dreyfus (1877), ubi supra ; of, Morgan 
V. ZaHvUre (1875), L.R. 7 HX. 428. 

' (1824), 3 Bamewall & Cresswell's Bep. 45. 
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In Goodwin v. RohartSy^ the plaintiff had purchased on the Lon- 
don Stock Exchange some Russian and Austrian scrip through a 
broker, in whose hands he left it to be dealt with as he might 
direct, and the broker fraudulently pledged it with the defendants, 
his bankers, as security for an advance, and shortly afterwards 
became bankrupt and absconded. The defendants, who were 
ignorant of the plaintiff's claim, sold the scrip at the market price, 
and the plaintiff brought his action to recover the proceeds. 

The scrip, which was in virtually the same form in each case, 
was issued by Messrs. Rothschild as the agents of the Russian and 
Austro-Hungarian Governments, they being employed by these 
Governments to negotiate and raise a loan for them respectively 
on Government bonds bearing interest. Each scrip note was for 
£100, and represented that when the instalments in which the £100 
were to be advanced were all paid up, the bearer would be, after 
receipt thereof by Messrs. Rothschild, entitled to receive a definitive 
bond or bonds for £100 from the Imperial Grovemments. All the 
instalments on this scrip had been fully paid up, and the receipts 
for them signed by Messrs. Rothschild, before the plaintiff 
bought it. 

It was proved that the scrip of a foreign (government, whether 
issued by that Government or their agents in England (including 
such scrip as was now in question) had been largely dealt in by 
bankers, money dealers, and English and foreign stockbrokers, 
and through them by the public for over fifty years; and that 
throughout that period it was the usage to buy, sell and pledge 
such scrip, which often passed through several hands before the 
bonds were issued, and to transfer it by mere delivery as a negoti- 
able instrument transferable by delivery ; and that this usage was 
always recognised by the foreign Governments issuing the bonds 
to the scripholders. 

The contention on the part of the plaintiff was that scrip of this 
description, not coming imdei* the category of any of the securities 
for money which by the law merchant are capable of being trans- 
ferred by endorsement or delivery — ^indeed, not being a security for 
money at all, as there was no direct promise to pay money, but 
only a promise to give a security for money in the shape of a bond 
in the future — ^was not a security to which by the law merchant the 
character of negotiability could attach, and therefore the right of 
the true owner could not be divested by the fraudulent transfer of 
the chattel by a person who had no title as against him. The 
chief effort of the plaintiff^s counsel was to distinguish this case 
from Gorgier v. MievUleJ^ insisting that this scrip was not, like 

» (1875), L.E. 10 Ex. 76 ; and in Ex. Oh. iUd. 337 ; (1876) 1 A.O. 476. H.L. 
^ Ante, -p. 111. 
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the bond in that case, an engagement on the part of the foreign 
Governments, but could bind only Messrs. Rothschild who signed 
it ; and that, assuming the foreign Governments were bound, it was 
not competent to anyone by the law of England to give to a 
security, not negotiable by the law merchant, the character of 
negotiability by making it payable to bearer, even though such 
security were a security for money; that still less could such 
character be given to this scrip, which was not even a security for 
money; and that the bonds of foreign Grovernments had been 
held to be negotiable only because they were in effect promissory 
notes. 

This argument did not prevail with the Courts, who held that 
Messrs. Rothschild, as agents of the foreign Governments, were not 
personally liable, the holders who had taken the scrip having 
obviously relied solely on the good faith of the foreign Grovern- 
ments; and that such scrip was a negotiable instrument transfer- 
able by delivery. The bankers, having become bonli. fide holders 
for value without notice of the plaintiff's title, were not liable to 
him and judgment was accordingly given for the defendants,^ and 
on appeal to the Exchequer Chambe^ and to the House of Lords,^ 
this judgment was affirmed. 

The masterly judgment of the Court of Exchequer Chamber 
delivered by Lord Chief Justice Cockburn, is very instructive with 
respect to the history of negotiable instruments, and the develop- 
ment of the principle of negotiability by mercantile usage. With 
regard to the scrip, the Court were agreed that " its negotiable 
character, if it exists at all, must depend not on what might be its 
negotiability by the foreign law, but on how far the imiversal 
usage of the monetary world has given it that character here." 
With respect to the argument for the plaintiff, the Court, having 
given it full consideration, said :* ''It is founded on the view that 
the law merchant thus referred to is fixed and stereotyped, and 
incapable of being expanded and enlarged so as to meet the wants 
and requirements of trade in the varying circmnstances of com- 
merce. It is true that the law merchant is sometimes spoken of as 
a fixed body of law forming part of the common law, and as it were 
coeval with it. But as a matter of legal history this view is alto- 
gether incorrect. The law merchant thus spoken of with reference 
to bills of exchange and other negotiable securities, though form- 
ing part of the general body of the lex mereatoria, is of com- 
paratively recent origin. It is neither more nor less than the 
usages of merchants and traders in the different departments of 
trade, ratified by the decisions of Courts of law, which upon such 

' L.R. 10 Ex. 76. « Ibid, 837. » 1 A.C. 476. 

* L.R. 10 Ex. at 846, 852, 853. 
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" usages being proved before them have adopted them as settled law 
with a yiew to the interests of trade and the public convenience, 
the Court proceeding herein on the well-known principle of law, 
that with reference to transactions in the different departments of 
trade, Courts of law in giving effect to the contracts and dealings 
of the parties will assume that the latter have dealt with one 
another on the footing of any custom or usage prevailing generally 
in the particular department. B7 this process what before was 
usage only, unsanctioned hj legal decision, has become engrafted 
upon or incorporated into the common law, and may thus be said 
to form part of it. 'When a general usage has been judicially 
ascertained and established,' says Lord Campbell, in Brandao v, 
Barnett,^ ' it becomes a part of the law merchant, which Courts of 
justice are bound to know and recognize.' . . . 

" Usage, adopted by the Courts, having been thus the origin of 
the whole of the so-called law merchant as to negotiable securities, 
what is there to prevent our acting upon the principle acted upon 
by our predecessors, and followed in the precedents they have left 
to us ? Why is it to be said that a new usage which has sprung up 
under altered circumstances is to be less admissible than the usages 
of past times? Why is the door to be now shut to the admission 
and adoption of usage in a matter altogether of cognate character, 
as though the law had been finally stereotyped and settled by 
some positive and peremptory enactment? . . . The usage of 
the money market has solved the question, whether scrip should 
be considered security for and the representative of money, by 
treating it as such." 

The ground that an instrument could not be given the character 
of negotiability by recent mercantile usage, because such usage 
formed no part of the ancient law merchant, was not deemed con- 
clusive. " While we quite agree that the greater or less time 
during which a custom has existed may be material in determining 
how far it has generally prevailed, we cannot think that; if a 
usage is once shown to be universal, it is the less entitled to 
prevail because it may not have formed part of the law merchant 
as previously recognised and adopted by the Courts. It is obvious 
that such reasoning would have been fatal to the negotiability of 
foreign bonds, which are of comparatively modem origin, and yet, 
according to Gorgier v. Mieville,^ are to be treated as negoti- 
able.' . . . 

> (1846) 12 Clark & Finnell/s Bep. at p. 805. 

^ (1824), 3 Bamewall & Cresswell'a Bep. 45 ; ante, p. 111. 

J 'L.B. 10 Ex. at 356. In Edelgtein v. Schuler (1902), 2 E.B. at 154, 
Bigham, J., after obserYing that the lengtii of time during which a usage has 
ezLsted is an important ciicnmstaiice in determining whether it is binduig on 
the Courts, points oat that " in these days usage is established much more 
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" W© must by no means b© understood as saying that mer- 
cantile usage, however extensive, should be allowed to prevail if 
contrary to positive law, including in the latter such usages as, 
having been made the subject of legal decision and having been 
sanctioned and adopted by the Courts, have become by such 
adoption part of the common law. To give effect to a usage which 
involves a defiance or disregard of the law would be obviously con- 
trary to a fundamental principle. And we quite agree that this 
would apply quite as strongly to an attempt to set up a new usage 
against one which has become settled and adopted by the common 
law as to one in conflict with the more ancient rules of the common 
law itself.''! 

In the present case the Court were " only acting on an established 
principle of that law in giving legal effect to a usage, now become 
universal, to treat this form of security, being on the face of it 
expressly made transferable to bearer, as the representative of 
money, and as such, being made to bearer, as assignable by de- 
livery. "^ 

In the House of Lords Lord Selborne said : ' " I know no rule or 
principle of English law which should prevent such instruments of 
title to shares in foreign loans from being transferable in this 
country, according to any custom or usage of trade which may be 
shown to prevail, if consistent with what appears upon the face of 
the instruments."* 

The question, then, in such cases is whether the instrument is nego- 
tiable according to mercantile usage obtaining in England ; and the 
question whether it is negotiable in a foreign country is immaterial. 
This point was brought out still more clearly in the following case. 

In Picker v. London and County Bank,^ the plaintiff was the 
owner of certain bonds issued by the Prussian Government, the 
coupons for interest not being attached to the bonds but contained 
in separate sheets. These bonds were stolen from the plaintiff, 
while the coupon sheets remained in his possession. The bonds, 

quickly than it was in days gone by ; more depends on the number of the 
transactions which help to create it than on the time over which the trans- 
actions are spread ; and it is probably no exaggeration to say that nowadays 
there are more business transactions in an hour than there were in a week a 
century ago." Therefore the comparatively recent origin of debenture bonds 
issued by companies ** creates no difficulty in the way of holding that they are 
negotiable by virtue of the law merchant ; they are dealt in as negotiable 
instruments in every minute of a working day, and to the extent of many 
thousands of i>ounds.'* 

» L.E. 10 Ex., at 367. « Ihid, at 358. ■ 1 A.C., at 495. 

* It has already been seen (in the case of American raUroad share Certificates) 
that an instrument cannot become negotiable by mercantile usage if its very 
terms are inconsistent with negotiability : ante^ p. 105. 

» (1887), 18 Q.B.D. 515, C.A. 

I 2 
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having oome into the possession of a customer of the defendant 
Bank, were deposited hj him to secure an overdraft with the 
Bank, who were not aware of anything wrong in relation to them. 
The plaintiff brought an action to recover possession of the bonds 
from the Bank, who set up that they were bonlL fide holders for 
value of negotiable instruments without notice of any defect of 
title, and adduced the evidence of Prussian lawyers to show that 
by the law of Prussia these bonds without the coupon sheets were 
payable to bearer and transferable by delivery. There being no 
evidence that the bonds without the coupons were treated as nego- 
tiable instruments by any usage of merchants in this country, 
judgment was given for the plaintiff, on the groimd that an 
English Court and English merchants are not bound by a law or 
custom of trade in Prussia, and that it was necessary for the 
defendants in order to succeed to prove that these instruments were 
negotiable according to English law.^ 

Riglits of Holder in Due Course of Negotiable 

Instruments. 

An illustration of the protection afforded to the holder of negoti- 
able instruments^ who takes them in good faith and for value, and 
likewise of what may constitute " value," is supplied by the case of 
the London and County Bank v. London a/nd River Plate Bank,^ 
In this instance, the real plaintiff was a member of the Stock 
Exchange named Capps, who kept an account at the London and 
County Bank, and who had large business transactions with an 
outside broker, named Watters, for whom Capps used to buy and 
sell in the market, making him from time to time advances upon 
securities deposited. Warden, the secretary and manager of the 
Defendant Bank, acting in confederacy with Watters, stole from 
that Bank a number of securities including some bonds payable 
to bearer for £13,400 ; and Watters deposited these with Capps, 
who, unaware of the fraud, deposited them as a security for £13,000 
with the Plaintiff Bank. Warden, requiring the securities for 
production at the audit of the Defendant Bank, got Watters to 
apply to Capps, who on receiving Watters' cheque for £13,000 
gave his own cheque to the Plaintiff Bank, and got back similar 
(though not all of them tiiie identical) securities, which were handed 
to Warden and placed in the Defendant's bank. The frauds of 
Warden and Watters having been detected, they were convicted; 

» See ibid, at 518 ; app. in Williams v. Colonial Bank (1888), S8 Ch. D. at 
404, C.A. ; cf. per TiadBkl, 0. J., in Zavg v. Smith (1831), 7 Bingham's Rep. 
at 293. 

2 (1887),' 20 Q.B.D. 232 ; 4 Times Law Kep. 179 ; affirmed in C.A. (1888X 
21 Q.B.D. 585. 
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and Waiters' cheque having been dishonoured, Capps in the present 
action sought to recover the securities from the Defendant Bank. 

One important point to be decided was : Was the Plaintiff, Capps, 
entitled under the oircmnstancee of the case to recover possession 
of the negotiable instruments from the Defendant Bank? This was 
decided in favour of the defendants, and the plaintiff appealed.^ 

Capps having originallj obtained these for a valuable considerar 
tion, and having no knowledge of the fraud, the property in them 
had imdoubtedly passed to him, and if he had continued to hold 
them the defendants could not have recovered them. And it was 
argued on his behalf that, although they had got into the defen- 
dants' possession, the restitution took place without the defendants' 
knowledge at a time when they did not give value for them. The 
Court of Appeal, however, after pointing out that when. Warden 
stole these securitiee the def endante could not only have prosecuted 
him for the theft but also have brought a civil action against him 
to restore the bonds or pay their value; held^ that when he 
restored the bonds, he was merely discharging his civil obligation 
to the defendants, and if the defendants had been aware of the 
loss and restoration, and chosen to accept the bonds in discharge 
of his civil obligation, they would clearly have been holders for 
value. As they were not aware of the IJieft, such acceptance by 
them would be presumed. The fact that some of the bonds were 
not the identical bonds stolen was immaterial; for it was the 
handing over by Warden to the defendants of negotiable instru- 
ments in performance of his civil obligation which placed the 
defendants in the position of holders for value; and, as at that 
time they had no notice of the title of any third party, the Defen- 
dant Bank became bon& fide holders for value of these bonds and 
without notice of the plaintiff's title or of any fraud. 

Transfer of Shares and Stock. 

Considering the very large and valuable amount of personal pro- 
perty in modem times which consists of shares, stocks and deben- 
tures, it is necessary, in order to understand the legal history of 
their transfer, to bear in mind that in early times chattels personal 
consisted entirely of moveable goods, and there was no such thing 
as an incorporeal chattel personal. The right to sue for damages 
or for a debt was called in the Norman French of our early lawyers 
a chose in action, and though such a right was valuable, it was not 

^ Another point decided was that shares in an American Railroad Co. in the ^ 
oommon form were not negotiable instruments ; and on this point the plain- 
tiff did not appeal : see 21 Q.B.D. at 537 ; ef, aytte, p. 105. 

^ Affirming the judgment of Manisty, J. 
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regarded as property y and therefore had not the ordinary incident 
of property — ^the capability of being transferred.* 

That a debt should be incapable of transfer was obviously highly 
inconvenient in commercial transactions; and in early times the 
custom of merchants rendered debts secured by bills of exchange 
or notes assignable by delivery, or indorsement and delivery, of the 
bills or notes.' But choses in action not so secured, could only be 
sued for by the original creditor, or the person who first had the 
right of action. In process of time, however, an indirect method 
of assignment was discovered, the assignee being allowed to sue 
in the name of the assignor; and in 1499, in the reign of Henry 
YII, it was decided that he might do this at his own cost.' 

Choses in action, having once become assignable, became an 
important kind of property. By a statute of Henry VIII, 1545,* the 
taking of interest for money due or lent, hitherto forbidden, was 
made lawful, the rate being limited to 10 per cent.^ Loans and 
mortgages soon became common, forming a kind of incorporeal 
personal property unknown to the ancient law.* 

When this was once established, all personal property might be 
regarded as being either in possession or in action : in possession, 
where a man actually occupies and enjoys the thing; in action, 
where he does not actually ^occupy or enjoy, but has a right to it.^ 
If this right could (before the Judicature Acts) be enforced by an 
action at law — e.g. the right to recover a debt or damages — it is 
called a legal chose in action ; if the right could (before those Acts) 
only be enforced by a suit in equity — e,g, the right to recover a 
legacy from an executor, or a trust fimd which had been misapplied 
by a trustee — ^it is called an equitable chose in action. 

All personal things, then, which are not in possession are choses 
in auction — a term including scrip, shares, stock and debentures; 
for of these things themselves there can be no occupation or enjoy- 
ment by the individual owner, who has no direct interest in the 
chattels in possession which may be vested in the corporation; 

' Williams' Personal Property, llth ed., p. 4. 

* As to promissory notes, see per Gockbnm, O.J., in Goodwin v. Roharts 
(1875), L.B., 10 Ex. at 348-350, where the Statute 3 and 4 Anne, c. 9, 
(1704) is shown to be merely declaratory of the law merohont, by virtue of 
which promissory notes were assigpiahle like bills of exchange. 

' Williams' Pers. Prop., p. 5. It may be remarked that no Act of 
Parliament was passed between the years 1497 and 1503. It is not recorded, 
however, that this produced any social cataclysm. 

* 37 Hen. VIII, c. 9. 

* See Note on Usury, j?f)*^, p. 141. 

* Williams' Pers. Prop., 11th ed., p. 5. 

' See Blackstone's Com., II, 389 ; and the passages referred to in the next 
note. 
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but of the fruits arising therefrom the owner may have occupation, 
enjoyment, and manual possession; and if the fruits are withheld, 
his only remedy is by action.^ 

Various statutes enabled the indorsee of a bill of lading, and the 
assignee of a life or sea policy of insurance, or of debentures of 
a limited class, to sue in his own name. But all choses in 
action not covered by such special enactments and not being 
negotiable by the law merchant were imtil November, 1875, assign- 
able at law only by allowing the assignee to sue in the name of the 
assignor. 

Since that date by virtue of the Judicature Act, 1873,^ an abso- 
lute assignment in writing (not purporting to be by way of charge 
only), of which express written notice is given to the debtor or 
trustee, of any legal chose in action, effectually transfers the legal 
right thereto, subject to all prior equities. On notice of any con- 
flicting claims, the debtor or trustee may call on the claimants to 
interplead, or may pay the money into Court. 

A person can under this section assign not only an existing debt, 
but also an accruing debt arising out of contract,^ so that if he 
has a banking account he can assign all moneys then or thereafter 
to be standiE^ at his credit.^ The notice may be given at any 
time, even after the death of the assignor; but the effect of 
delaying to give notice will be to let in any equities arising before 
notice.^ 

Now the general rule with respect to a chose in action is that 
an assignee takes it subject to all the equities which subsist against 
the assignor. Thus, if a man assigns a debt, the assignee will 
take it subject to the state of accoimts between the assignor and 
his debtor, and if the debt has been satisfied wholly or in part, 
or if the debtor is entitled to a set-off against the assignor, the 
assignee, although he had no notice of the state of accounts, stands 
in no better position than the assignor;^ in whose name, as we 
have seen, any action at law against the debtor formerly had to be 
brought. 

1 See per Fry, L. J., in Colonial Bank v. Whinney (1885), 80 Ch. D. at 
285-287 ; app. in H.L., S.C. (1886), 11 A.G. 426. 440, 446, 447. 

' 86 &; 87 Vict. c. 66, b. 25 (6). The operation of the Act was postponed by 
the J. A. Act, 1874 (save as to certain specified provisions) nntil the Ist Novem- 
ber, 1875. 

• Brice v. Bannister (1878), 8 Q.B.D. 569, OA.. ; Buck v. Bohson (1878) 
ihid. 686. 

* Walker v. Bradford Old Bank (1884), 12 Q.B.D. 511. 

* Ihid, As to priority by notice, wepoxt, p. 124. 

• Turton v. Benson (1718), 1 Peere Williams' Rep. at 497 ; Ord v. White 
(1840), 3 Beavan's Bep. 357 ; Watkins v. Clark (1862) 12 Common Bench Bep. 
N.S. 277 ; and see the cases collected in the notes to Byall v. Bowles (1750), 
White and Tudor's Leading Oases, £q. 4th ed. II, 812 ; 7th ed. 1, 132. 
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That general rule, however, does not apply to the shares or 
stock in a oompanj goremed by the Companies Act, 1862, or by 
any Act which gives a right to make a legal transfer of such 
shares or stock; for where a legal transfer of a chose in acticm 
can be effected, the necessity to sue in the name of the assignor 
does not arise; and a bonft fide purchaser for value without notice 
of a prior equitable interest who gets a complete legal title will 
(xmless the Ajct conferring the right of transfer otherwise provides*) 
take the thing free from equities.^ In the case of shares or stock, 
such a purchaser having a^uired the legal ownership in them 
obtains a title which cannot be impeached in equity any more 
than at law.' If, however, the legal title was acquired with notice 
of a prior equitable title, the latter will prevail/ 

The question then arises: When does a transferee acquire a 
complete legal title to shares or stock? The answer to this must 
depend in each case on the provisions regulating transfer contained 
in the Act or charter governing the particular company, and in 
its articles of association. 

With respect to companies under the Act of 1862, the shares or 
other interest of any member are capable of being transferred in 
manner provided by the regulations of the company;^ the names 
of the members and the shares held by each must be entered on 
the register;^ and if there is any improper entry or omission, the 
person aggrieved may apply to a Court for the rectification of the 
register.^ Such companies may adopt or modify the provisions 
of Table A.,® by article 8 of which the inBtrument of transfer of 
any share must be executed both by transferor and transferee, and 
the transferor is to be deemed to remain the holder of such share 
until the name of the transferee is entered on the register in 
respect thereof.^ The transfer of stock is as nearly as may be 
subject to the same regulations.^ 

The result is that in the case of all compaQies governed by these 
or similar regulations a complete legal title is not acquired by a 
transferee imtil the transfer has been registered] or, at any rate, 

^ As in the case of the Jud. Act, 1878, s. 25 (6), cited ante, p. 119. 
' 8eei?er Fry, J., in Briggs v. Massey (1880), 42 L.T. 49. 

• IbU. 

• Shropshire Union Rys, v. The Qtieen (1875), L.R, 7 H.L. 496, set out post, 
p. 122; of, OHigosa v. Brown (1878), 47 L.J. Oh. at 172. 

' 8. 22. As to the transfer of a share of a deceased member, see s. 24. 

• 8. 25 ; cf. Act of 1867, s. 26. 

' Act of 1862, s. 35. The Court may also award damages and costs. 
« Ss. 14, 15. 

• Sched. I, Table A, Art. 8. 
^» Ihid,, Art 24. 



Legal Title to Shares and Stock, 121 

until all necessary conditions have been fulfilled '' to give the 
transferee., as between himself and the company, a present, abso- 
lute, unconditional right to have the transfer registered," before 
the company is informed of the existence of a better title.^ A 
transfer does not, therefore, in ordinary cases confer, while un- 
registered, a legal title to the shares.^ 

A transferee's right to be registered must always be subject to 
the conditions of the Act, charter, or regulations governing the 
company. Some articles of association, for instance, contain a 
provision that all transfers shall be subject to the approval of the 
directors;^ but the powers of directors, such as that of approving 
transfers, are in the nature of trusts, and the directors cannot 
unreasonably or capriciously or \mfairly refuse to exercise them.* 
If all necessary conditions have been fulfilled, so as to give the 
transferee a present, absolute, imconditional right to have his trans- 
fer registered, this right can be enforced against the company.^ 
But the company is entitled to a reasonable time for making in- 
quiries before registering;^ and in practice it is usual to send notice 
to the transferor that a transfer has been lodged, and to allow time 
to receive his reply. If before the expiration of that time it receives 
notice of a prior equitable title, it is not bound to proceed further ; 
and if the transfer remains unregistered the prior equitable title 
will prevail.^ Indeed it would seem that registration by the com- 
pany after receipt of such a notice would not affect the prior 
equitable title.' 

If, then, a registered shareholder, although he is not the bene- 
ficial owner but a mere trustee, executes a legal transfer of shares 
to one who purchases them for value and in good faith, and the 
latter without notice of the trust becomes the registered owner, he 
obtains a complete legal title, and the prior equitable title of the 
beneficial owner will be defeated.® If he has no notice of the trust 
at the time he obtains a legal transfer of the shares but has notice 

* See^tfr Lord Selbome, in SooUte Qinerale de Paris v. Walker (1885), 11 
A. C. at 28-29. 

2 Boots V. WilliafMon (1888), 38 Ch. D. 485 ; Moore v. North Western Bank 
(1891) 2 Ch. 599 ; Ireland v. Hart (1902), 1 Ch. 522, 529. 

« As in Franee v. aark (1884), 26 Ch. D. 257. 

* Re Gresham Life Assur, Soc, Ex parte Penney (1872), 8 Ch. Ap. 446 ; 
Moffatt V. FarquJuir (1878), 7 Ch. D. 591. 

^ Lindley on Comps. 6th ed. I, 81, 652. 

« Re Ottos Koj^e Mines (1893), 1 Ch. 618, C. A. 

' Boots V. Williamson (1888), 38 Ch. D. 485 ; Moore v. North Western Bank 
(1891) 2 Ch. 599 ; Ireland v. HaH (1902) 1 Ch. 522, 529. 

* deeper Lord Blaokbum in Soc. 04n, v. Walker (1885), 11 A.C. at 41. 

» Briggs v. Massey (1880), 42 L.T. 49 ; ef. per Stirling, J., in Boots v. 
Williamson (1888), 38. Ch. D. at 491. 
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before the transfer is registered, and obtains registration before 
the company gets notice of the trust, it has been held that he 
gets a complete legal title which will prevail over that of the 
beneficial owner.^ 

We have now seen that while shares and stock are choses in 
action, they differ from ordinary legal choses in action, such as 
debts, inasmuch as before the Judicature Ax^t they were capable of 
legal transfer, and the legal title to them, unlike that to legal 
choses in action governed by that Act,^ can be transferred free 
from prior equities. 

They are also a class of property frequently held on trust, and 
therefore it often happens that the registered owner, who has the 
legal title, is a different person from the beneficial owner, who 
has the equitable title. This, as we have seen, sometimes enables 
a trustee to make a legal transfer in fraud of his cestui que trust, 
or a person having a limited interest only, such as a pledgee, who 
has become registered owner, to make a legal transfer without the 
authority of the pledgor. 

It has also been noticed that share or stock certificates p\irport 
only to show the legal and not the equitable title, and that a person 
who advances money to the registered share or stockholder without 
inquiring as to the nature or extent of his interest, unless he obtains 
a complete legal title by transfer and registration, may find himself 
defeated by an earlier equitable title.' 

A good illustration of this is afforded by the case of the Shrop- 
shire Union Railways Go, v. The Queen,^ There, Holyoake, a 
director of the Railway Company, was trustee of certain stock 
therein for the Company itself, and as such trustee held the certi- 
ficates for that stock and was on the register as owner. He 
fraudulently deposited the certificates with Kobson for advances, 
and gave him a memorandimi declaring the stock to be his own 
property and unincumbered, and undertaking on request to execute 
a legal mortgage thereof with a power of sale. Robson having died, 
Mrs. Robson, his executrix, applied to the Company for dividends 
as mortgagee, and was informed that the stock stood in Holyoake's 

» Dodds V. mils (1865) 2 Hemming and Miller's Rep. 424, Wood, V.C. 
Whether this case is quite consistent with more recent decisions and would 
now be followed seems to be open to some donbt : see the observations upon it 
in Ortigosa v. Brown (1878), 47 L.J. Oh. at 172, and in Moots v. Williamson 
(1888), 38 Ch. D. at 498. 

2 See 8. 25 (6), ante^ p. 119. 

» See ante, p. 103. 

* (1875), L. R. 7 H. L. 496, revg. Ex. Ch. (1878), L.R. 8 Q.B. 420. See also 
Moots V. Williamson (1888) 38 Ch. D. 486 ; Moore v. North Western Bank 
(1890 2 Ch. 599 ; Powell v. London ^ Prov. Bank (1893) 2 Ch. 555, C.A. ; 
Ireland v. Hart (1902) 1 Ch. 522; and cf, Carritt v. Meal, etc, Advance Co^ 
(1889), 42 Ch. D. 263, 270. 
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name merely as a trustee. Mrs. Robson subsequently got Holyoake 
to execute a deed by which, he purported to transfer the stock to 
her in compliance with his undertaking, and she applied to have 
the transfer and her name registered as owner, which the Company 
refused. 

Mrs. Robson having moved for a mandamus to compel the regis- 
tration of the transfer and of her name as owner, the mandamus 
was refused by the House of Lords on the ground that (it being 
admitted that the rights of the parties could not be affected by the 
transfer executed after Mrs. Robson had notice of the infirmity of 
her title) Robson's equitable title could not prevail against the 
earlier equitable title of the Company. A certificate of shares or 
stock is merely a solemn affirmation under the seal of the company 
that a certain amount of shares or stock stands in the name of the 
person therein mentioned. Anyone dealing with the registered 
owner ought to know that he might or might not be the beneficial 
owner, and that, if he was not, by taking from, him an equitable 
assignment he would not get a title which would bind the beneficial 
owner. When in the first instance Holyoake represented that he 
was the beneficial owner of this stock, Robson liad only to go with 
his authority to the Company and to require a transfer into his own 
name, and he would have ascertained the truth. It is the common 
practice for a trustee to hold the indicia of property, and the 
Company by issuing the certificates to Holyoake and registering 
him as owner had made no representation that he was beneficially 
entitled to the stock, and were in no way estopped from asserting 
their own beneficial title.* 



Notice of Assignments and Charges. 

Let us next consider the propriety of giving notice of assignments 
and charges. 

Although notice is not necessary in order to make the title of the 
assignee of a chose in action or of an equitable interest in property 
complete,^ yet it is in all cases advisable that he should give imme- 
diate notice to the debtor or trustee or other person liable, for 
until such notice be given, it is evident that the debtor or trustee 
may innocently pay the debt or transfer the stock to the trans- 
feror, or to another party to whom the transferor may have fraudu- 
lently transferred his right over again. 

Oral notice of a formal and precise character is sufficient, but 

' The Court of Ex. Oh., revg. the Q.B.« had held that the (Company were 
estopped. As to estoppel, see pt^H, pp. 145-164. As to a company under the 
Gomps. Act, 1S62, not being bound in ordinary cases to take notice of equitable 
interests in shares or stock, see post, p. 125. 

2 deeper Lord Macnaghten in Ward v. Duncombe (1893) AG. 869, at 392. 
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general statements in casual conyersation are not; and formal 
notice should be given in writing, in order to prevent any question 
as to priority.* 

Priority by Notice. 

In the case of an equitable assignment of a chose in action, notice 
was regarded in Courts of equity as so important as to lead to the 
establishment of the equitable rule that priority of notice gives 
priority of equity. 

Apart from that rule, " an assignee of an equitable interest from 
a person capable of disposing of it has a perfect equitable title, 
though the title is no doubt subject to the infirmity which attaches 
to all equitable titles; and that infirmity is not and cannot be 
wholly cured or removed by notice to the trustees."^ 

But according to that nile, an assignee of a chose in action who 
takes his assignment without notice of an earlier assignment, and 
gives notice to the trustees in whom the fund is legally vested,^ or 
to the assignor's debtor^ (as the case may be), gains by giving such 
notice a better equitable right than an earlier assignee who has 
given no such notice. 

The reasons given for the rule appear to be that, until the 
assignee gives notice, he has not done everything towards taking 
possession that the subject admits, or all that he can to make his 
title secure, and he enables the assignor, by thus allowing him to 
remain apparently the equitable owner, to commit a fraud and 
deceive innocent third persons.^ 

It has been doubted, however, by very liigh authority whether 
the rule rests upon any satisfactory principle, and whether it has 
not produced at* least as much injustice as it has prevented. At 
any rate the principles upon which it is said to be founded are not 
so clear or so convincing that the rule ought to be extended to a 
new case.^ 

* Robbins on Mortgages, II, 1257. 

« Per Lord Macnaghten in Ward v. Buncombe (1898) A.C. at 392. 
» Foster v. Cockerell (1835), 3 Clark and FinneUy*s Rep. 466, H.L. 

* Ma/rcharJ: v. MoHon (1901) 2 KB. 829. 

^ The oases which establish the rule are discosaed and critioized at length 
lay Lords Hersohell, L.O., and Macnaghten in Ward v. Dmicombe (1893) A.C. 
369, at 376, et seqq. 

* Lord Macnaghten, ihidj at 391, 393, 394. Stirling, J., in Stephens v. Green 
<1895) 2 Ch. at 152, said that Ward v. Duneombe '* shows how difficult it is to 
determine the principles on which the rule is based ; " and in Be Wasdale 
(1899) 1 Ch. at 167, referred to Lord Macnaghten's observations as to the rule 
not being extended as of the greatest weight. Cozens-Hardy, J., in Lloyd^s 
Bank v. Pearson (1901), 1 Ch. at 872, aooepted Lord Maonaghten's judgment 
as a guide, but did ^* not profess to be able to discover any definite principle 
^pon which the rule is founded." 
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As the exact principle upon which the equitable doctrine of 
priority by notice rests is not easy to ascertain, it is sometimes very 
difficult to say whether in a particular case the doctrine applies.^ 
The rule itself, however, is clearly established, and nothing short 
of an Act of Parliament can alter it ; so that in cases to which it 
is applicable, it must prevail. "Priority in such a case depends 
simply and solely on priority of notice."^ 

Notice to Companies under the Act of 1862. 

With regard to the assignment of the shares or stock of a com- 
pany registered under the Act of 1862, section 30 of that Act has 
an important bearing on the question of notice. It enacts that : 
" No notice of any trust, expressed, implied, or constructive, shall 
be entered on the register, or be receivable by the registrar." 

The effect of the section is : — 

1. To relieve the company from taking notice of equitable in- 
terests in shares and stock.^ 

2. To preclude persons claiming under equitable titles from con- 
verting the company into a trustee for them.* 

1. An illustration of the first proposition seems to be afforded 
by the case of Simpson v, MolsovCs Bwnh^ although that was not 
a decision on the language of the Companies Act. There, the Bank 
was incorporated under a Canadian statute which provided that : 
'' The bank shall not be bound to see to the execution of any trust 
whether express, implied, or constructive, to which any of the 
shares of the bank may be subject." A testator's shares in the 
defendant Bank were transferred by entry to his " executors, viz. 
A. and B., for transmission," the executors having first left with the 
Bank a copy of the will. Under the will. A, was entitled to a share 
of the residue for life only, with remainder to his issue. The 
executors afterwards executed, and the Bank registered, a transfer 
of some of the bank shares to A., who disposed of them so as to 
defeat the rights of the remaindermen. The latter claimed 
damages from the Bank, on the ground that the will gave notice of 
their rights, and that it was the duty of the Bank not to disregard 

* See^r Ghaxmell, J., in Mar chant v. Morton (1901) 2 K.B. at 831. 

* Per Lord Maonaghten, (1893) A.C. at 391. 

■ See Buckley on the Comps. Acts, 7th ed. 96 ; 8oo, OSndrale de Paris v. 
Tram, Union Co. (1884), 14 Q.B.D. 425, C.A., where the effect of s. 30 wa» 
much discnssed : aff. suh nom, Soc. OirUrale v. Walker (1885), 11 A.O. 20, 30, 
HX. ; BJid per Pry, L.J., in Bradford Bank v, Briggs (1885), 31 Oh. D. at 28 ; 
and^jcr Lord FitzGerald in 8.0. (1886), 12 A.C. at 40 ; but of, per Lord Hals- 
bury, L.C., Und, at 31-32. See also Lindley on Ck>mp6. 6th ed. I, 660. 

* Buckley on the Compe. Aots, 96 ; and see n. > post^ p. 126. 
» (1895) AC. 270, P.O. 
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them, but to refuse to register the transfer to A. ; but the Privy 
Council held that hj virtue of the enactment above cited the only 
question with which the Bank was concerned was that of legal 
title ; that it was thereby relieved of the duty of making inquiry ; 
that it had no notice tliat a breach of trust was intended or was 
being committed, and therefore that it did no wrongful act in 
registering the transfer. 

2. From the second proposition — that the effect of s. 30 is to 
preclude persons claiming under equitable titles from converting 
the company into a trustee for them — ^it follows that as between 
successive equitable assignees of shares or stock, the better equit- 
able right will be obtained by priority of charge, not by priority of 
notice to the company.^ 

Notice to Incumbrancers, 

So far we have been considering the effect of giving notice to 
trustees, or to debtors, or to companies. Let us now turn our 
attention to the importance of giving notice to mortgagees or other 
incumbrancers. The effect of giving notice to them, it will be 
observed, is not to gain priority over advances already made by 
such prior incumbrancers, but to preserve priority over any 
advances which may be made by them in the future.^ 

It was decided by the House of Lords in 1861 in the case of 
Hopkinson v, Bolt,^ that a first mortgagee whose mortgage is 
taken to secure what is then due and also further advances, cannot 
claim the benefit of his security for further advances in priority to 
a second mortgagee of whose mortgage he had notice before the 
further advances were made, even where the second mortgagee had 
notice of the first mortgage. 

** The first mortgagee is secure as to past advances, and he is 
not under any obligation to make any further advances. He has 
only to hold his hand when asked for a further loan."^ 

The principle of the case is this : — ^* The owner of property does 
not, by making a pledge or mortgage of it, cease to be owner of it 
any further than is necessary to give effect to the security which 
he has thus created."* 

The same principle was applied by the House of Lords in the 

» Soo, OMrale de ParU v. Tram. Union Co, (1884), 14 Q.B.D. 426, C.A. ; aff. 
sub nam, Soc, OMrale v. Walker (1885), 11 A.O. 20, H.L. ; Lindley on Gomps. 
6th ed. I, 633-634. 

* This distinction is well illustrated by the case of Bradford Bank v. Briggs 
<1886), 12 A.O. 2% post, p. 129. 

■ 9 H. L. Gas. 614. 

* Per Lord Gampbell, L.G., ibid, at 534-535. 

» Per Lord Blackburn in Bradford Bank v. Briggs (1886), 12 A.C. at 36. 
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London and Cauntt/ Bank v. Batcliffe (1881)/ where a dispute 
arose between a mortgagee and a purchaser of land sold subject 
to the mortgage. In that case Batten, a builder, a customer 
of the London and Coimtj Bank, made an equitable mortgage by 
depositing with the Bank some title deeds of land, accompanied 
by a written memorandum that they should be security for the 
existing and also the future general balance of his accoimt. Batten 
afterwards contracted, with the knowledge of the Bank, to sell a 
valuable portion of the land to Ratcliffe, who had notice of the 
terms of the equitable mortgage. The purchase money was to 
be paid by instalments, and Batten stipulated in the usual way to 
make a good title. On the 2nd May, 1873, when the Bank received 
notice that the contracts of sale had been signed. Batten's over- 
draft amounted to ^1,800, and shortly afterwards Ratcliffe paid an 
instalment of £1,500, £1,100 being paid direct to the Bank, and 
£400 with their concurrence to Batten. Batten's overdraft was 
thus reduced to £700. After that date Batten conveyed to 
Ratcliffe the land purchased, after receiving from him the balance 
of the purchase money, which exceeded £700, and which Batten 
paid as well as other sums into the Bank. The Bank continued 
the acooimt, and without giving any notice to Ratcliffe, made 
fresh advances to Batten, so that on the general balance there was 
always a debt due to the Bank. Batten, having become bankrupt, 
the Bank as equitable mortgagees sued Ratcliffe, claiming a charge 
upon his property, and that he might be declared trustee of it to 
the extent of such chai^; or else a charge upon the purchase 
money, which they alleged he had no right to pay to Batten without 
inquiring as to the state of his account. 

The Court of Appeal and the .House of Lords disallowed this 
claim, and held that the case was subject to the general rule 
respecting appropriation of payments in the case of a banking 
accoimt, where all the sums paid in form one blended fund, the 
parts of which have no longer any distinct existence^— a rule com- 
monly known as the rule in Glayton^s Gob^ — ^viz., that neither 
party having made an appropriation, the law presumes that it is 
the first sum paid in that is first paid out, and it is the first items 
on the debit side of the acooimt that are discharged or reduced 
by the first items on the credit side. Consequently the various 
payments made by Batten to his credit after 2nd May, 1873, had 
entirely extinguished his debt of that date to the Bank — ^viz., the 
£1,80(> — ^the subsequent debt having been created by advances 
after that date. The Bank was imder no obligation to make those 
subsequent advances, and it was held that when the mortgagor 

^ 6 A.C. 722 ; 51 Law Journal Bep. Chancery, 28. 

^ (1816) 1 Merivale's Bep. 572 ; Tudor's Leading Cases on Mercantile Law 
2nd ed. 1. 
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(Batten) exercised, with notice to the mortgagee (the Bank), the 
right which he undoubtedly possessed of selling the mortgaged 
estate, subject to the then existing charge of the Bank, and of 
making his own bargain with the purchaser on his own terms and 
in his own way without any concurrence of the Bank, the Bank 
could not make further advances so as to prevent or intercept 
(without any new agreement with Batten, or any notice to Ratcliffe 
beyond that which he had of the original security) the fulfilment 
in the ordinary oourse of the terms of the contract between Batten 
as vendor and RatoUffe as purchaser. A purchaser of land, with 
notice that the title deeds have been deposited with a bank as 
security for the general balance on the vendor^s present and future 
acooimt, is not bound to inquire whether the bank has after notice 
of the purchase made fresh advances. The burden lies on the 
Bank if it makes advances on the security of the unpaid vendor'a 
lien to give the purchaser notice that it has so done or intends so 
to do. The purchaser could then protect himself by seeing that 
the balance of the purchase money came into the hands of the 
Bank. On these grounds it was held that the Bank had no charge 
either on the land sold or on the purchase money as against Ratcliffe 
for the advances made after the 2nd May. 

In a later case,^ the same principle was held to apply where the 
first mortgagee had boimd himself by covenant to make the sub- 
sequent advances ; for if the mortgagor, being under no obligation 
to take further advances from him and from no one else, chooses to 
borrow from another to whom he gives a second mortgage, the 
first mortgagee is thereby released from his obligation to make 
further advances on the security of the property, since the mort^ 
gagor has by his own act deprived himself of the power to give 
the stipulated security ; and if the first mortgagee, notwithstanding 
his release, and with notice of the second mortgage, makes further 
advances, he is in no better position than a stranger making 
advances. 

Sir N. Lindley, M.R., observed^ that the rule rests on no techni- 
cality, but is based on the plainest good sense. '' When a man 
mortgages his property he is still free to deal with his equity of 
redemption in it, or, in other words, wi£h the property itself sub- 
ject to the mortgage. If he creates a second mortgage he cannot 
afterwards honestly suppress it, and create another mortgage sub- 
ject only to the first. Nor can any one who knows of the second 
mortgage obtain from the mortgagor a greater right to override it 
than the mortgagor himself has. On the other hand, the first 
mortgagee has no right to restrain the mortgagor from borrowing 
money from some one else, and from giving him a second mort- 
gage, subject to the first." 

» West V. WUliams (1899) 1 Ch. 182, C. A. « Hid. at 143. 
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" The principle on which these decisions are founded," said Lord 
Justice Chitty,^ '^ appears to be, that a mortgagee cannot obtain a 
charge on property which is no longer the mortgagor's to charge, 
and which the mortgagee knows at the time when he makes his 
further advance is no longer the property of the mortgagor. No 
charge arises for a further advance imtil it is actually made. This 
principle is plain and simple, and is based on natural justice and 
fair dealing." 

A company receiving notice of a transfer is in ordinary cases in 
the position of a neutral party, but in other cases it may be an 
interested party, as where it has a lien on the shares in respect of 
debts due from the holder. The difference between giving notice of 
an assignment or charge to a company merely qua company and 
giving such notice to a company as being itself mortgagee or in- 
cumbrancer of shares in the company has important consequences. 

An excellent illustration of this is afforded by the case of the 
Bradford Bank v, Briggs,^ There, the articles of associati'on of the 
defendant Company, which was registered under the Companies 
Act, 1862, provided that the Cbmpany should have a first charge 
upon its shares for all debts due from the holder, and a shareholder 
had deposited his share certificates (which stated that the shares 
were subject to the articles) with a Bank as security for the balance 
due and to become due on his current accoimt, and the Bank gave 
the Company notice of the deposit. The Company, which traded in 
coal, had after receiving the notice supplied the shareholder with 
large quantities of ooal. The Bank sued the Company for an 
accoim.t of what was due to the Bank on its securities, and to have 
the same realized by foreclosure and sale, and for a declaration that 
the Bank's securities had priority over the Company's lien. 

The Company contended : — 

1. That by virtue of its articles of association a contract had 
been made with the shareholder, whereby a priority was conferred 
on the Company as against all persons claiming equitable interests 
in the shares and having notice of the articles. 

2. That the deposit created a trust in favour of the Bank, and 
that by s. 30 of the Act of 1862 the Company was relieved from 
taking notice of such trust. 

The Court of Appeal reversing the judgment of Field, J., upheld 
the defendant Company's contentions, holding that the principle 
laid down in Hopkinson v, Bol^ did not apply. The House of 
Lords, however, reversed this decision on both ^oimds, and held : — 

> IHd at 146. 

« (1885), 29 Ch. D. 149 ; rev. by C. A SI Ch. D. 19 ; but rest, in H.L. (1886), 
12 AC. 29. 

' (1861) 9 H.L. Gas. 514 ; aivte, p. 126. 
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1. That that principle applied, and therefore that the Company 
could not in respect of debts which it had allowed the shareholder 
to contract after notice of the deposit claim priority over the Bank's 
advances. 

2. That the deposit did Dot create a trust within the meaning of 
s. 30, and that section did not entitle the Company to ignore the 
notice. 

The notice in such a case cannot, it is clear, be regarded in the 
light of an ordinary notice to a company in which shares are held, 
for it was a notice to a trading company which claimed a lien, over 
the shares in respect of debts which might become due to it from 
the shareholder as a customer.^ The view that in such a case notice 
to the Company of a pledge of the shares was by virtue of s. 30 
ineffectual for any purpose is unsound. " It may not have affected 
the Company with any trust in favour of the pledgees, but it was 
a valid and operative intimation to the Company that the whole 
beneficial interest of the shareholder had been pledged to the 
Bank."^ It was enough for the Bank to show that the Company 
had by its agents who managed its trading transactions such luiow- 
ledge that their customer " had ceased to be the owner of the shares 
as would have made it unjust to allow him credit on the faith of 
that property, . . . which he had parted with before they 
were asked to allow him to incur the debt for which they now seek 
priority."' 

m 

Blank Transfers. 

Mention has already been made of the common practice in tke 
case of share certificates of certain kinds for a transferor to sign 
the form of transfer indorsed on the certificate without filling in the 
name of a transferee and for it then to pass from hand to hand hj 
mere delivery.^ The effect of executing transfers in blank and 
handing them from one person to another differs in different ctisesy 
for shares are not all legally transferable in the same way: — A^ 
Some requiring to be transferred by deed ; while B. Others are trans- 
ferable by writing not under seal. Each of these we will now 
consider in their order. 

A. Wher^ Deed is necessary for Transfer. 

In the case of certain companies — either by virtue of some 
statutory provision (as, for instance, those governed by the 

» Cf. ante, p. 126, and n. *, ibid, 

* Per Lord FitzGerald, 12 A.C. at 40. 

* Per Lord Blackbxim, ihid, at 38. 

* E,g, oerUfioates of American Railroad Companies, see ante, p. 105. 
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Companies Clauses Consolidation Act, 1845,*) or under their charter, 
or their articles of association — a legal transfer can only be effected 
by deed. If, then, the holder of such shares executes a transfer in 
blank, it is not valid unless it be re-delivered by him after the 
blanks are filled in — ^without which it is not deemed to be his deed.^ 

Moreover, in the case of most companies a complete legal title 
to shares is not obtained until the transferee becomes registered aa 
owner, and in order to obtain registration he is usually required to 
produce the share certificate.* 

These propositions are illustrated by the case of SociSte Ginh-ale 
de Paris v. Walker,^ In that case A. was the registered owner of 
100 shares in the Tramways Union Company, a company registered 
under the Companies Act, 1862. Under the articles of association 
the shares were transferable only by deed, and no transfer was to 
be registered until the certificat-e should have been delivered at the 
Company's office, except in case of loss, upon proof, or failing procf 
upon indenmity satisfactory to the Board. A. executed a transfer 
of them in blank, and deposited the transfer and his share certi- 
ficates with B. as security for a debt. A. then executed another 
transfer in blank as regards the name of the transferee and the 
nimibers of the shares, and deposited it at his Bank, describing it 
in a memorandum sent therewith as a " transfer for 100 Tram 
Unions," and stating that he had lost or mislaid the share certi- 
ficates. The name of an officer 6i the Bank and the numbers of 
the shares were afterwards inserted in this last transfer, and it 
was sent to the Company for registration, but B.'s executors having 
given the Company notice of their title, the Company refused to 
register the Bank's nominee. 

In an action by the Bank against the Company and B.'s execu- 
tors, claiming a declaration that the Bank was entitled to the 
shares and delivery of the certificates, it was held that it was not 
so entitled, for it had acquired neither the legal nor the equitable 
title to the shares — clearly not the legal title, since the transfer, 
not having been re-delivered by A. after the blanks were filled in, 
was void as a deed ; and not the equitable title, because there was 
nothing to displace B.'s prior equitable title. Even if the deed of 
transfer had been duly executed, the Bank would merely have got 
an inchoate legal title incomplete until registration; and never 
having had possession of the share certificates, could not have com- 
pelled the Company to register it as owner. A company on re- 

» Ss. 14, 16. 

2 SocUtS OhiSrale de ParU v. Walker (1885), 11 A. C. 20, 28, 29, 40, 42, 48, 
H.L. ; 14 Q. B. D. 424, 442, 449, 0. A. . ; set out infra ; Powell v. London ^ 
Provincial Bank (1893) 2 Gh. 555, C. A. ; set outpost, p. 132. 

' See the case next set out ; and Nanney v. Morgan (1887), 37 Oh. D. 346, G. A. ; 
fmd Roots V. Williamson (1888), 38 Gh. D. 485. 

* (1884), 14 Q. B. D. 424, G. A. ; aff. in H. L. (1885), 11 A. G. 20. 

E 2 
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oeiving a transfer for registration, even where it is in order, accom- 
panied by the certificate, is not bound to register it at once, but 
has a reasonable time for making inquiries. In this case, the 
Company after receiving notice of B.'s title could not properly have 
registered the Bank's title ; and indeed such registration, if made, 
could not have affected B.'s prior right.' 

That registration without a preceding legal transfer cannot 
give a valid title is clearly illustrated by the case of Powell 
V. London and Provincial Bank,^ in which one Edwards, the sole 
executor of a trustee, was the registered holder of £1,000 stock of 
a Cbmpany, which was part of the trust fund. This stock was 
transferable only by deed, which when duly executed was to be 
delivered to the secretary to be registered. Edwards fraudulently 
deposited with the defendant Bank to secure an overdraft a deed 
of transfer executed by him in blank as regards a transferee, 
together with the stock certificate and a loan note imdertaking to 
execute a transfer when required, and assured the Bank that he 
was absolute owner of the stock. The Bank, having no notice of 
the trust, afterwards inserted their own name as transferee, 
executed the deed, and got it duly registered by the Company, of 
which Edwards was informed. It was held that the deed being in- 
valid, the Bank got no legal title, and no equitable title which 
could displace the prior equitable title of those interested in the 
trust fund. 

If, then, where a legal transfer can only be effected by deed, a 
transferor executes a deed in blank, it is ineffectual as a transfer, 
and he continues to be the legal owner, and the holder of the 
invalid deed acquires no legal title, and not necessarily a good 
equitable title.' If, however, no one has a prior equitable right, he 
will acquire a good equitable title, and a right to have the shares 
or stock legally transferred, or the transferor declared a trustee 
of them for him.^ 

Again, such a transfer executed in blank, though invalid as a 
deed, and therefore ineffectual as a transfer, may be evidence of a 
binding agreement to transfer;^ and where such an agreement has 
been made, the seller ceases to be the equitable owner of the shares, 
and both he and the buyer can be compelled to execute a proper 
transfer.* On the other hand, it is not conclusive evidence of such 



> See per Lord Selbome, 11 A. G. at 28-30, and per Lord Blackburn, at 35, 
41. 

« (1893) 2 Ch. 555, C. A. 

* See the two preceding: oases. 

* Nanney v. Morgcm (1887), 37 Ch. D. 346, C. A. 

' Be Bamed^s Bmik, Ex parte Contract Corporation (1867), L. B. 3 Ch. 
Ap. 105. 

* See Lindley on Comps. 6th ed. I, 655, and authorities cited. 
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an agreement, and unless such an agreement can be proTed, or the 
transferor has so acted as to be estopped from disputing its 
validity,* such an incomplete transfer "will give the holder no title 
to or right in respect of the shares.^ 

Thus, in Tayler v. Grreat Indian Peninsular Bailway Company, 
the plaintiff who was holder of 120 £20 shares in the Company, 
and afterwards became entitled to 60 £2 shares, instructed Ida 
broker to sell the latter. The shares required to be transferred 
by deed, and the broker got the plaintiff to execute deeds of trans- 
fer in blank, with stamps sufficient to cover the £20 shares, and 
having fraudulently obtained the £20 share certificates, and filled 
in the blanks with the niunbers of those shares, still leaving the 
names of the transferees in blank, sold them to buyers who filled in 
their own names as transferees. It was held that the transfers thus 
being invalid, and there being no agreement by the plaintiff to 
sell those shares, he was not estopped by his imprudence in execut- 
ing the deeds in blank, as against buyers who had taken them in 
that state, from disputing the validity of the transaction, and was 
entitled to the shares and to have the transfers declared void and 
delivered up to be cancelled, and to restrain the registration of the 
names of the buyers as transferees. 

B. When Deed is not necessary for Transfer. 

Where there is nothing in the articles of association of a company, 
or in any Act of Parliament or charter by which it is governed, 
which requires a transfer of its shares to be by deed, an instrument 
of transfer signed in blank may operate as a legal transfer, even 
though it purports to be by deed, and though the uniform practice 
of the company is to require a deed.^ 

But whether such an instrument will operate as a legal transfer 
or not must depend on the surroimding circumstances. 

If a registered shareholder sells his shares and hands over such 
a blank transfer with the share certificate to a buyer, these docu- 
ments may be passed on to subsequent buyers, the ultimate holder 
filling in his own name, and thus getting a valid transfer which 
enables him to be registered as the owner. Such transactions are 

^ As to estoppel, seepoit, pp. 145, 156. 

^ See the next case. 

> (1859), 4 De Gez & Jones* Rep. 559 ; 28 L. J. Gh. 285 ; aff. ibid, 709. See 
to the same effect, Sican v. N. B, AuHralaHan Co. (1863), 2 Hnrlstone dc 
Goltman's Rep. 175, Ex. Ch. ; poit, p. 155. 

* Be Tahiti Ciftton Co. Ex. parte Sargent (1874), L. B. 17 Eq. 273 (Jessel, 
M.B.) ; Be Teet Bottle Co. Bavies' Case. (1876), 83 L. T. 834 ; afP. in C. A., 
see 47 L. J. Ch. at 171 ; OHigosa v. Brown (1878), 47 L, J. Ch. 168. The 
criticism of Ex parte Sargent by the C. A. in France v. Clark (1884), 26 Ch. 
D. at 265, does not appear to affect this point. 
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of dailj ooourrenoey and give rise to no difficulty where each step 
in the tranaaotion is honest and in accordance with the real inten- 
tion of the parties to it.^ 

But if, instead of selling, the shareholder signs and hands oyer 
such a Uank transfer with the share certificate by way of pledge or 
equitable mortgage to secure a certain sum, the holder of the 
documents, having in this case a limited interest only, is not entitled 
to deal with them as owner, and if he — ^the pledgee — ^without 
the pledgor's authority hands over the documents in the same state 
to another, either as security for a larger sum or by way of sale, 
the person so taking them cannot (except in one case about to be 
mentioned^) as against the original pledgor retain the shares for 
any larger amount than is due from him to his pledgee.' 



Filling up Blanki before Transfer Over. 

If, however, the original pledgee instead of handing over the 
blank transfer, fills in the name of a transferee to whom he sells 
the shares, and who, without notice of what has taken place, takes 
in good faith what appears to be a complete transfer together with 
the share certificate, it is conceived that the transferee will be 
entitled (subject to any conditions in the Act or regulations govern- 
ing the company^) to become a registered shareholder, and that 
the original pledgor will be estopped from disputing the transfer.^ 

Again, if the original pledgee fills in his own name as transferee 
and procures himself to be registered as owner, his title as owner 
is apparently perfect; and aldiough so long as he holds the shares 
they are subject to redemption, yet if he then transfers them to a 
bond fide purchaser for value without notice of his real title, his 
mortgagor will, it is conceived, be without redress against such a 
purchaser.* 

1 Lindley on Ck>mpg., 5th ed. 475 ; 6th ed. I, 657-658. 

* J.0. in the case of the certificates of American railroad shares ; aeepostj 
p. 135. 

« France v. Clark (1884), 26 Ch. D. 257, C. A. ; foil, in Fox v. Martin (1895), 
64 L. J. Gh. 473, where the documents were handed to a broker for sale, and 
improperly pledged by him to seonre his own debt. 

* See ante, p. 121. 

* See per Turner, L. J., in Tayler v. Oreat Indian Pen, Ry. (1859), 4 De Gtex 
ftnd Jones' Bep. at 574 ; 28 L. J. Gh. at 715. 

* This view is held by Lord Lindley, who cites in support of it the judgments 
in Franefi v. Clark (1884), 26 Gh. D. 257, G. A ; SociitS GiniraU de ParU v. 
Walker (1885), 14 Q. B. D. 424 ; aff. in H. L. 11 A G. 20 ; set out ante, 
pp. 131-132 ; Roots v. WilliamJton (1888), 88 Gh. D. 485 ; and Rohinton r. 
Montgomersh, Brewy. (1896) 2 Gh. 841. Lindley on Gomps. 5th ed. 478 ; 6th 
ed. I; 661. 



Blank Transfer when Notice. Usury, 136 

Person taking Instrument in Blank when affected with Notice. 

It has been stated as a general proposition that a person who 
without inquiry takes from another an instrument signed in blank 
by a third party ^ and then himself fills up the blanks, cannot claim 
the benefit of being a purchaser for value without notice, so as to 
acquire a greater right than the person from whom he himself 
received the instrument. He must, in ordinary cases, necessarily 
have had notice that the person from whom he received it was 
not the owner, for the document itself showed tlus.^ 

To this general rule there is, however, an exception in the case 
of the share certificates of American Railroad Companies with 
indorsed transfers, which, when executed by Uie registered owner 
in blank, are regarded, according to the usage of stockbrokers and 
bankers, aa being "in order"; and when sold are in this state 
commoidy passed by mere delivery from hand to hand.^ Such 
being the common practice, the dociunent cannot be said to show 
on its face that the intermediate transferor is not the owner, and 
the person who takes such a transfer for value cannot be said 
necessarily to have notice that he is not the owner.' 

Consequently, if such a transfer executed in the manner de- 
scribed is deposited by the owner with brokers or bankers either 
as a security, or for safe custody, and afterwards passes into the 
hands of one who takes it for value in good faith, he will get a 
good title as against the owner.^ 

In dealing with the various classes of documents imder considera- 
tion we have seen that under some circumstances the owner is 
estopped from disputing the validity of a transfer made without his 
authority. It has also been seen that for a transferee to obtain 
a good title it is necessary that he should act in good faith. The 
subjects of estoppel and good faith will be more fully considered in 
the next Lectiu*e.* 



Note on Usury. 

Usury, by which, it must always be remembered, was formerly 
meant the taking of interest for money — ^not necessarily excessive 
interest^ — ^was in ancient times strongly condemned. The first 

> Per C. A., Franee v. Clarh (1884) 26 Ch. D. 267. *^ 

' See ante^ p. 105 ; and cf. post, pp. 157, 158. 

' See the references in tiie next note. 

* Bentinch v. X. J. 8. Bank (1893) 2 Ch. at 144-146, eorani North, J. ; and the 
dicta to the same effect of Lords Watson and Herschell in Colonial Bank v. 
Cody (1890), 15 A.C. at 278, 285 ; BJod post, p. 158. 

' Post, pp. 145 et seqq. 

*See Johnson's Diet. (1818) "IJsnry," and Bacon's Essays. Annot. by 
Whateley, " Of Usury," (1876) p. 442 ; of. Coke, 8 Institute, 150, o. 78. 
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borrowers must have been for the most part men driven to this 
necessity hj the pressure of want, and contracting debt as a des- 
perate resource withput any fair prospect of ability to pay.^ The 
generid law of debt which is found in the East, among the Greeks 
and the Northern nations, as well as among the Romans, was that 
the person who borrowed money pledged himself aad his family for 
the debt.2 

Among the ancient Egyptians, according to Herodotus, the 
borrower could pledge his father's body, which gave the lender 
authority over his sepulchre, so that until the debt was repaid he 
could not bury there any member of his family, nor himself be 
buried there or in any other tomb.' 

A graphic illustration of the practice and effect of usury in 
ancient times is furnished by the accoimt of the building of the 
second temple at Jerusalem, the reasons for borrowing being 
famine and tribute, and the result the mortgaging of all property 
and the bringing of sons and daughters into bondage — a state of 
things which roused the anger of Nehemiah, who made the nobles 
and rulers restore the lands and the hundredth part of the money 
and produce to the people/ 

In ancient Greece we find similar examples of the evil effects of 
usury, and a law of bankruptcy resting on slavery. In Athens in 
the time of Solon (594 B.C.) the bulk of the population through 
borrowing had practically become slaves. Solon effectually re- 
formed this state of things by proclaiming a general seisachtheia, 
or shaking off of burdens, cancelling all debts made on the security 
of the land or the person of the debtor, and enacted that henceforth 
no loans could be made on bodily security, and the creditor was 
restricted to a share of the property, while leaving the rate of 
interest to be determined by free contract.^ 

In Rome the same difficulties arose and were never successfully 
met. The mass of the people who were yeomen became hopelessly 
in debt.^ Avarice and usury were among the darling sins of the 

* Grote's Hist. Greece, Vol. 3, p. 144. 

' Niebnhr'fl Lectures, Hist Rome, ed. by Dr. SohmitK, 3rd. ed. (1853), VoL 1, 
p. 132. 

* Rawlinson's Herod. Bk. II, c. 136. 

* Nehemiah, V, 1-12. The Hebrew word, nenheOf usury, is quaintly derived 
from nashaCf to bite, beoaose it resembles the bite of a serpent: see A. 
Clarke's Gomnts. Exod. XXII, 25. 

' Grote's Greece, Vol. 3, pp. 126 et seqq, where will be found a vast oolleotion 
of learning on the subject. At pp. 148-149 the striking resemblance is 
pointed out in detail between the piooeedings of Nehemiah and the seisachtheia 
of Solon. 

' See Encyc. Britan., " Usury.*' Livy relates how Appius Claudius, the 
decemvir (451 B.C.), used to call the debtors' prison which he had built the 
** residence of the 'Roixikdl oommontAty "--^omieilium plebU Bomana : lib. 8, 
§67. 
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Romans.^ It would be difficult to over-estimate the importance of 
the influence of usury on the social and economic history of the 
Roman Republic.^ By the law of the Twelve Tables (451 B.C.) 
interest was limited to 10 per cent. ; and in 341 B.C. usury was 
forbidden altogether among Roman citizens ; but this law was 
constantly evaded by making loans in the names of foreigners and 
transacting the business at a neighbouring town.' In the provinces 
the spirit of usury found no obstacles at all. The property of the 
State- — Publicum Jtomanum — ^had (about 200 B.C.) been im- 
mensely extended, and portions of it were let to farm to publicani 
— some of the wealthiest Roman citizens — who by advancing money 
to the State acted as public bankers, and are said to have made 
profits as great as speculators in modem times. Whenever a war 
contribution was levied, the money was raised by publicani at 
rates of 12, 24 and even 36 per cent.^ At length, after many 
futile attempts to prevent the exaction of interest, the idea was 
abandoned ; and (probably about 84 B.C.) 12 per cent, became the 
recognised rate. Justinian (529 A.D.) reduced the legal rate for 
persons of illustrious rank to 4 per cent., for ordinary persons to 
6 per cent., for merchants to 8 per cent., and for maritime insur- 
ance (hitherto unrestricted while the vessel was at sea) to 12 per 
cent.^ 

It is not unnatural, considering the evils, including bankruptcy 
and slavery, which were brought about by usury in early times, 
that it met with universal condemnation by philosophers and 
moralists. According to Aristotle usury is most reasonably de- 
tested, since money was devised for the sake of exchange, but 

* Niebuhr's Lects., VoL 1, p. 279 ; cf, ibid. pp. 410-411. 

^ Lord Macaolay, in his Preface to the Lay of Virginia, givea a graphic 
description of the Roman Law of debt which he chantcterizes as the most 
horrible ever known, whereby the great men held a large portion of the com- 
munity in dependanoe by meabs of advances at enormous usury. "The 
liberty, and even the life, of the insolvent were at tiie mercy of the Patrician 
money lenders. Children often became slaves in consequence of the misfor- 
tunes of their parents. The debtor was imprisoned, not in a public gaol under 
the care of impartial public functionaries, but in a private workhouse 
belonging to the creditor. Frightful stories were told respecting these 
dungeons. It was said that torture and brutal violation were common; 
.... that brave soldiers, whose breasts were covered with honourable 
scars, were often marked still more deeply on the back by the scourges of high- 
bom usurers." In the Lay itself the Plebeian poet is made to say : 

" Still, like a spreading ulcer, which leech-craft may not cure, 
Let your foul usance eat away the substance of the poor." 

« See Smith's Dioty. Antiquities, " Fenus ; *' Niebuhr's Loots., Vol. 1, p. 411. 

* Niebuhr's Lects., Vol. 2, p. 200 ; Smith's Antiqs. " PubUcani." 

* Smith's Antiqs. " Fenus ; " Gibbon's Roman Empire, ed., 1867, Vol. 5, 
pp. 75-76. 
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UIU17 multii^es it, hence its name tokoi^^ and it is merely money 
bom of monej^ iduoh is against nature.^ This idea was generally 
adopted in classical times,' and, having passed into a proverb, was 
quoted throughout the Middle Ages with approval/ Plato forbids 
all lending upon usury.^ Cato when asked what he thought of 
usury, replied " What do you think of murder?"* The Koran as 
well as the Fathers of the Church and the Canon Law absolutely 
forbade the taking of usury. 

The consequence of this condemnation was to throw all the deal- 
ing in money, thus forbidden to both Moslems and Christians, into 
the hands of the Jews, who althou^ commanded not to take usury 
from their own people or even from resident strangers, were per- 
mitted to take it from others.^ The Jews were noted for their 
usury as early as the sixth century, and through many subsequent 
ages their diligence and expertness in all pecuniary dealings re^ 
commended them to princes who were solicitous about the improve- 
ment of their revenue. To their money lending and consequent 
wealth may be largely attributed the hatred, jealousy and ill-treat- 
ment which they met with in most countries of Europe where their 
lives as well as their property were in constant danger. Kings, in 
order to gain at once money and popularity, abolished the debts 
due to the children of Israel, except a part which they retained as 
the price of their boimty. Thus St. Louis, who was generally 
accoimted an upright and magnanimous prince, did not disdain to 
employ this vicarious form of liberality by promulgating an Ordi- 
nance (about 1260) whereby " for the salvation of his own soul 
and those of his ancestors, he releases to all Christians a third part 
of what was owing by them to Jews."* The Jews were banished at 
various times from France, and in 1290 in the reign of Edward I 
from England, where they did not obtain legal permission to reside 

> The Greek word for usury tohoi, like the Latin fenuij means that which ifr 
brought forth. 

» Politics, I, c. 10. 

' See Grote's Greece, pp. 144 ^ seqq. 

* Encjc. Britan. "Usury ; *' ef. Bacon's Essay " Of Usurie " ; and Shakespeare*a 
** breed of barren metal " : Merchant of Venice, Act 1, sc. 8. 

» De Legg. V, §§ 742-744. 

* Cicero, De Offic. IT, 25. The view that taking usury was a crime equal to 
murder, if not worse, was held by many in comparatively modem times, as 
late as the reign of James I : see Gomyn's Law of Usury (1817), p. 3. 

' Levitio. XXV, 35-36 ; Deuteron. 19-20 ; of. Grote*s Greece, VoL 3, p. 148 j 
Madox* Hist, of the Exchequer, Chap. 7. 

* See Hallam*s Middle Ages, ed. 1860, Vol. 3, pp. 338-339. For an account 
of the widespread agitation against the Jews which prevailed over the greater 
part of Europe in the last quarter of the Nineteenth Century, see Encyc 
Britan. (1902) VoL 25, '' Anti-semitism.** 
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again until the time of Cromwell, more than 350 years later. Early 
in the Thirteenth Century the merchants of Lombardy and of the 
south of France took up the business of remitting and lending 
money, and gradually established themselves in every country. In 
1345 two great companies of Florence, the Bardi and the Peruzzi, 
became bankrupt, Edward III owing the former in principal and 
interest 900,000 and the latter 600,000 gold florins. The Bank of 
Venice was established in the Twelfth Century, and the Bank of 
Crenoa in the Fourteenth, and the Bank of St. George was incor- 
porated in Grenoa in 1407, and became the sole national creditor 
and mortgagee. The earliest bank of deposit, instituted for the 
accommodation of private merchants, is said to have been that of 
Barcelona in 1401.^ 

In England, at least as early as the time of King Alfred, who 
exhorted the creditor to lenity,^ usury was, and for many succeeding 
centuries continued to be, an object of hatred and animadversion. 
In the process of time, however, here as elsewhere public opinion 
on the subject was undergoing a gradual change, and even before 
the expulsion of the Jews, in spite of the Canon Law, Christians 
had begun openly to lend money on usury, a distinction being made 
between lending at a moderate and at an exorbitant rate.' The 
majority of loans on interest no longer presented the repulsive idea 
of making profit out of the distress of others, but were required 
for profitable employment by borrowers with full prospect of 
repayment.^ In the progress of society borrowing for commercial 
purposes was always assuming greater importance. At the time of 
the Reformation, while Luther (about 1530) condemned all usury, 
Calvin regarded it as permissible.^ 

About 1623, while the subject was imdergoing much discussion. 
Bacon wrote his Essay on Usurie, in which after setting out the 
" witty invectives " that many had made against it, he comes to the 
conclusion that it must be permitted as a concession because of the 
hardness of men's hearts. " Were it not for this easie borrowing 
upon interest, men's necessities would draw upon them a most 
sudden undoing. . . . I remember a cruell moneyed man in 
the country that would say: The Devill take this usury, it keepes 
us from forfeitures of mortgages and bonds. . . . It is a vanitie 

1 Hallam's Middle Ages, Vol. 8, pp. 339-341. 

* Tliorpe*g Ancient Laws of England, VoL 1, p. 58 ; ef. Comyn*s Law of 
TJenry (1817), p. 1. 

* Hallam*8 Middle Ages, Vol. 8, p. 339. 

* (y, Grote's Greece, Vol. 8, pp. 145, 147. 

'See Dngald Stewart's Dissertns. (1829), pp. 29-30, and an interesting^ 
extract from one of Calvin's letters, severely oritioizing Aristotle's dogma, 
ibid. Note B, p. 442. 
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to conceive that there would be ordinary borrowing without profit ; 
and it is impossible to oonoeive the number of inoonTeniences that 
will ensue if borrowing be cramped. Therefore, to speake of the 
abolishing of usury is idle. All states have ever had it in one 
kinde or rate or other, so as that opinion must be sent to Utopia. 
. . . Two things are to be reconciled. The one that the tooth of 
usurie be grinded that it bite not too much.^ The other that there 
bee left open a meanes to invite moneyed men to lend to the 
merchants for the continuing and quickning of trade." Finally he 
recommends that there be two rates of usury: a general one of 
5 per cent., and a higher rate for persons licensed to lend to 
merchants.^ 

In Holland Grotius at this time was demonstrating the unreason- 
ableness of the general opinion, and pointing out that the value of 
borrowing either money or goods for a time was something sus- 
ceptible of estimation : " for he pays less who pays late."' A few 
years later Coke, on the other hand, expressed the opinion that 
usury was against the laws of God, of the realm, and of nature.^ 
In 1665 Hale, then Lord Chief Baron of the Exchequer, laid down 
that all usury was not prohibited at common law but only Jewish 
usiuy, which was 40 per cent and more.^ In 1691 Locke demon- 
strated the futility of the Usury Laws,^ and in 1787 Bentham 
strongly advocated similar views.^ The most eminent writers had 
pointed out, not only their utter futility to effect their purpose, 
but their highly mischievous effect in aggravating the evil they 
were intended to prevent. The experience of several commercial 
crises had demonstrated, that in consequence of the law attempting 
to prevent people paying more than 5 per cent, for the use of 
money, they often had to pay 50, 60, or 70 per cent, by the 
methods they were forced to adopt.' Finally the Usury Laws were 
abolished in 1854. 

Those laws themselves illustrate the gradual but varying develop- 

^ (y, the Hebrew word for usnry, n. *y p. 136, ante. 

* Cf. the rates luresoribed by Justinian's Code, referred to ante^ p. 187. In 
Holland at this time the rate of interest was 8 per cent, in common loans, and 
12 per cent, to merchants. 

* The Bights of War and Peace, pub. 1625, trans, ed. 1738, Bk. 11, c. 12, § 20, 
p. 306. See too his Introduction to the Law of Holland, and Letter 953 to 
Salmasius, ibid. p. 807 ; and cf. Noodt*s treatise Be Fcenort et UsuriSj lib. 1, 
c. 6, to the same effect. 

' 3 Inst. 153, written 1628-1633. 

* Hardres* Rep. 420. 

' See his Considerations of the Consequences of Lowering the Interest of 
Money. 

' Defence of Usury. 

* Maoleod's Theory and Praotioe of Banking, Vol, I, pp. 178-179. 
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ment of opinion with respect to the morality and practice of usury 
in this country. 

An Act against Usury of 1487* after reciting: "For somoch as 
ymportable damages losses and enpoverysshjmg of this realme ys 
had by dampnable bargayns groundyt in usiuye colorde by the 
name of newe Chevesaunce contrarie to the lawe of natiurell justis 
to the comon hurt of this land and to the greate displesur of 
God " : prohibited all " dry© exchaunge " or t«Sdng of usury, and 
declared all such bargains to be utterly void, and inflicted a penalty 
of £100 on the bargainer " reservyng to the Church (this punysshe- 
ment notwithstondyng) the Correccion of their Soulles accordyng to 
the lawes of the same." 

Eight years later, in 1495,^ the former Act was repealed as being 
too " obscure derke and diffuse," and it was provided that lending 
money upon usury, (saving lawful penalties for non-payment) or 
making a bargain respecting goods or lands groimded upon usury, 
should cause the lender to forfeit half the value of such money, 
goods or lands. 

In 1545 an Act^ was passed, which, after again reciting that the 
former Statutes for the avoiding and punishment of usury were 
" soe obscure and darke " and " of so litle force and effect that by 
reason thereof litle or noe punyshment hath ensued to the offenders 
. . . but rather hath encouraged them to use the same," re- 
pealed those Statutes, and in phrases which certainly seem not 
less "obscure, dark and diffuse" restricted the rate of usury to 
10 per cent. 

Seeing that the latter Act, although intituled "A Bill against 
Usury," in fact legalized the taking of usiuy while limiting the 
rate, there seems little wonder that in 1552 it was found necessary 
to declare by Statute^ that the Act of 1545 was not intended for 
the " allowance of usury, as divers persons blinded with inordinate 
love of themselves have and yet do mistake the same"; and all 
usiuy was again forbidden " as a vice most odious and detestable." 

But human nature is unfortunately so weak that in 1570^ the 
Legislature had to confess that the " latter Act hath not done so 
much good as was hoped it should, but rather the said vice of usury, 
and specially by way of sale of wares and shifts of interest, hath 
much more exceedingly abounded, to the utter imdoing of many 
gentlemen, merchants, occupiers and others, and to the importable 

' 3 Hen. VII, c. 6. From the provisions of this and some of the later 
Statutes some of the early devices for defeating the nsoiy laws are clearly 
seen — bq<^ as for the lender to pretend to sell goods and not to deliver them, 
or to deliver them and immediately buy them back at a lower price : acts 
expressly prohibited. 

« 11 Hen. VII, o. 8. • 87 Hen. Vni, o. 9. 

* 5 & 6 Bdw. VI, 0. 20. * 18 Eliz., o. 8 
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hurt of the Commonwealth"; and while still declaring that all 
usury " is sin and detestable," revived the Act of 1545, limiting 
usury to 10 per cent. In 1623^ this rate was declared too high, 
and reduced to 8 per cent., and to satisfy the scruples of the 
Bishops a proviso was added ** that no words in this law contained 
shall be construed or expounded to allow the practice of usury in 
point of religion or conscience." In 1660^ the rate was reduced to 
6 per cent., and in 1713 ''An Act to reduce the rate of interest 
without any prejudice to Parliamentary Securities "' further reduced 
it to 5 per cent. 

This Act, which fixed legal interest at 5 per cent., and had the 
effect of extending the Usiuy Laws to Scotland,^ was known for 
many years as the Statute of Usury, and subject to some relaxation 
in favour of Irish and Colonial securities,^ of pawnbrokers' pledges,^ 
of bills of exchange and promissory notes,^ and in 1839 of all con- 
tracts not relating to land,^ remained in force for 140 years, from 
1714 to 1854. The Statute recited that the reduction of interest to 
10, and thence to 8, and thence to 6 per cent, had " by experience 
been foimd very beneficial to the advancement of trade and im- 
provement of lands," and that it was '' absolutely necessary to 
reduce the high rate " of 6 per cent. " to a nearer proportion with 
the interest allowed for money in foreign States; " and proceeded 
to prohibit and render void all contracts for a higher rate of usury 
than 5 per cent., and to subject any person who actually took more 
than that rate to the forfeiture of treble the value of the principal. 
The Act did not, however, extend to contracts made out of Eng- 
land, and our Courts directed the payment of interest according to 
the rate allowed in the coimtry where the contract was made. Thus 
Irish, American, Turkish, and Indian interest, were allowed to the 
amoimt of even 12 per cent.; for, as was sagely observed, the 
refusal to enforce such contracts would put a stop to all foreign 
trade.® 

The Statute of Usury, and also all other laws, imposing penalties 
for taking high rates of interest, were repealed by ttie Act of 

* 21 Jac. I, c. 17. 
« 12 Oar. II, c. 18. 

* 12 Anne, etat. 2, o. 16. 

* Surtees v. Allan (1814), 2 Dow's Rep. 254, H.L. 

^ (1774) 14 Geo. Ill, o. 79, and amending Acts of 1821 and 1822. 

* (1800) 39 k 40 Geo. ni, o. 99, s. 2. 

' (1818) 58 Geo. Ill, c. 93 ; (1883) 3 & 4 Will. IV, c. 98, s. 7 : (1835) 6 & 6 
Will. IV, c. 41 ; (1837) 1 Vict., c. 80 ; (1839) 2 & 3 Vict., c. 37. 

» 2 & 3 Vict., c. 37 ; see per Parke, B., in Thibault v. Gibson (1843), 12 
Meeson & Welsby's Rep. at 96. 

' Blackstone's Oomnts. Vol. 2, p. 464. All the IJfliiry Aots, and the decisions^ 
together with much curious legal information on the subject, are to be found 
in Gomyn's Law of Usury (1817). 



Repeal of Usury Laws. 143 

1854,^ which simply recites that '' it is expedient to repeal the laws 
at present in force relating to usiuy."^ Although since the Act of 
1854, any rate of interest agreed upon between the parties is lawful, 
jet if the agreement is induced by the fraud of one of the parties, 
the other party on discovering the fraud can repudiate the con- 
tract.^ On the groimd of fraud or unfair dealing, the Courts of 
Equity have always been willing to relieve expectant heirs and 
others in a similar position from unconscionable bargains, and the 
doctrines of equity respecting such bargains have not been affected 
generally by the repeal of the Usury Laws/ 

By the Money Lenders Act, 1900,^ in proceedings taken by a 
money lender, as defined by the Act, the Court, if satisfied that the 
interest or charges are excessive, and that ''the transaction is 
harsh and unconscionable or is otherwise such that a Court of 
Equity woidd give relief," may re-open the transaction, and relieve 
the defendant from payment of any sum in excess of what it 
adjudges to be reasonable;^ but this is not to affect the rights of 
any bona fide assignee or holder for value without notice.^ 

Even at the present day, interest upon money lent or upon any 
other debt is not payable aa of course. Where interest is expressly 
reserved it is payable as a debt; but where there has been no 
express reservation, an agreement to pay interest is not implied 
except upon negotiable instruments by the custom of merchants, or 
in some other cases by the usage of particular trades, or it may be 
inferred from the course of past dealings between the parties.® In 
these cases, interest is recoverable in the nature of damages f as it 
also is in cases falling within the Act of 1833^ — ^viz., upon all debts 

» 17 & 18 Vict., c. 90. 

^ These appear to have been contained in eleven English, five Scotch, and 
four Irish Statutes : see Sched. to Act. 

■ See e,g. Gordon v. Street (1899) 2 Q.B. 641, C.A. 

* Ayle^ford v. Morris (1873), L.E. 8 Oh. Ap. 484 ; foil, in Brenchley 
V. Higgi'M (1900), 70 Law Journal Bep. Chancery 788, CA. In Mainland 
V. Ujijohn (1889), 41 Ch. D. 126, at 138, Kay, J., did not consider it finally 
settled how far suoh repeal has affeoted the exercise of equity jurisdiction in 
certain cases of exaction. The principle on which relief is granted is also 
stated, and the cases are reviewed in Nemll v. SnelUng (1880), 15 Ch. D. 679 ; 
and discussed in Robbings Mortgages, Vol. 1, 131 et »eqq,, 612 et seqq, ; and 
in Brett^s Leading Cases in Modern Equity, 4th ed., 70 et seqq, 

* 63 & 64 Vict, c. 61. 

' S. 1 (1). As to the construction of this provision, see Wilton v. Osbom 
(1901) 2 K.B. 110. 

' S. 1 (6). 

* See e.g. Re Anglesey. Willmott v. Gardner (1901) 2 Ch. 648, CA. 

* Cameron v. Smith (1819), 2 Bamewall & Alderson's Rep. 806. 

1* 8 & 4 WilL lY, 0. 42, ss. 28, 29. As to trial with or without a jury, see 
Rules of the Supreme Court, 1883, Order 86, II, Mode of TriaL 
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and sums certain if payable by virtue of a written instrument at a 
certain time ; or, if payable otherwise, from the time of demand in 
writing, provided such demand give notice that interest will be 
claimed ; and in actions for conversion or trespass above the value 
of the goods taken, and in actions on policies of insurance above 
the money recoverable. In all such cases, the amoimt has to be 
assessed in Common Law Courts by a jury, or, if there is no jury, 
and also in Courts of Equity, by the Judge, wha may allow interest 
at any rate not exceeding the current rate, or, on the other hand, 
may allow no interest at all.^ 

It was formerly thought that interest might be given by way of 
damages at common law in other cases for the wrongful detention 
of money which ought to have been paid, but the House of Lords 
has decided that, unsatisfactory as the law is, such damages cannot 
be given.^ In Scotland, on the other hand, in an action for money 
due, interest can be claimed and is decreed as a matter of course ; 
and where money due is demanded and not paid, interest will run.^ 

In England equity follows the law in deeJing with legal claims, 
but it usually decrees interest in cases of purely equitable demands 
— ^for instance, in suits against trustees who misapply trust moneys/ 

Rate of Interest. 

With respect to the rate of interest, under the Act of 1833, it 
seems to have been the general practice for a number of years for 
Judges in directing juries to tell them that they might allow 
interest at 5 per cent., and for juries to allow it at that rate ; but, 
at the present value of money, this can no longer be deemed to be 
" the current rate," which is the utmost that the Act allows.^ Li 
equitable demands, the Judges of the Chancery Division have of 
late years allowed 3 per cent, as the ordinary rate.* Judgment 
debts bear interest at 4 per cent, from the date of entering up 
judgment.' 

» 8 & 4 Will. rV, c. 42, 88. 28, 29 ; Atttoood v. Taylor (1840), 1 Maiming & 
Granger's Rep. 279 ; Weh»ter v. British Empire Life Assurance Co, (1880), 
15 Gh. D. 169 ; and as to the law before the Act, see Cameron v. Smith (1819), 
2 Bamewall & Alderson's Bep. at 308, 309. 

« London C, ^ D. By, v. S, E, By, (1893) A.C. 429. 

' Per Lord Shand, ihid, at 443. 

* Per Lindlej, L. J., in London C ^ B, By. v. 8. E. By. (1892) 1 Oh. 120, 
at 142. As to tiie rate of interest now allowed in such oases, see per Stirling, 
J., in Re Barclay. Barclay v. Andrew (1899), 1 Gh. at 686. 

* See^r Eekewich, J., in London C. J^ D. By. v. 8. E. By. (1892) 1 Ch. at 
129-130, and^<?r LL. JJ. ibid, at 186-137. 

• Per Stirling, J., in Re Barclay (1899), 1 Ch. at 686 ; Botolls v. Behh (1900), 
2 Ch. 107, C.A 

♦ By the Judgments Act, 1888, 1 & 2 Vict., c. 110, s. 17. 
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Summapy of Leoture V. 

I TOOK EXCHANGE securities— sudi as scrip, share and 
stock certificates, and debentures, including the scrip 
and bonds for loans to Foreign Governments — ^were 
dealt with in my last Lecture, as well as various matters 
connected with company law^ including the limitation 
of the powers of a company, the transfer of shares and stock, and 
the effect of transfers in blank. Attention was called to the 
importance of giving notice of assignments and charges, whether 
to trustees or debtors or to incumbrancers, and in this connection 
the equitable doctrine of priority by notice was discussed, and 
the effect of giving notice to companies was considered. 

Li the present Lecture I propose to examine at some length the 
subjects of estoppel and good faith. 

EstoppeL 

Frequent reference has been made in the course of these 
Lectures to the doctrine of estoppel, and it has been seen that 
although a sale or pledge may have been made by one who had 
received no actual authority from the owner of the goods or shares 
or stock, yet the owner may under certain circumstances be 
estopped from disputing the validity of the transaction.^ 

It, therefore, becomes necessary to inquire under what circum- 
stances the owner will be estopped, and to obtain, so far a.s we can, 
an accurate idea of what is meant by estoppel. 

Estoppel is an admission, or something equivalent to an admis- 
sion, of so conclusive a nature that the party whom it affects is not 
permitted to aver against it, or offer evidence to controvert it. He 
may, however, show that the person relying on it is himself estopped 
from setting it up; since that is not to deny its conclusive effect 

1 See ante, pp. 42, 56, 56, 74, 134 ; and ef. pp. 123, 138. 
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as to himself, but to incapacitate the other from taking advantage 
of it.* 

Different kinds of Estoppel, 

Estoppels are of three kinds^ : — 

1. By matter of record — ^whereby a man cannot dispute a judg- 
ment signed against him, though wrongfully, so long as it stands, 
his remedy being to apply to the Court to set it aside.' 

2. By deed — whereby a man is not allowed to dispute his owu 
solemn deed. 

3. By matter in pais,* i.e. by representations made in the 
ordinary transactions of life. 

Estoppel in Pais. 

It is this latter kind of estoppel only with which we are at 
present concerned. 

The general rule with respect to it has been authoritatively laid 
down thus : ^' If a man has wilfully made a false assertion calcu- 
lated to lead others to act upon it, and t^ey have done so to their 
prejudice, he is forbidden as against them to deny that assertion. 
If he has led others into the belief of a certain state of facts by 
conduct of culpable neglect calculated to have that result, and they 
have acted on that belief to their prejudice, he shall not be heard 
afterwards, as against such persons, to show that state of facts did 
not exist."^ 

Such neglect must be : — 

(a) in the transaction itself;^ 

(b) the proximate cause of leading those parties into that mis- 
take; and 

1 2 Smithes Leading Gases, Notes to J)a€ v. Oliver, 7th ed. 778 ; lOth ed. 726. 

^ Much learning on the varioas kinds of estoppel is collected in the excellent 
notes to Doe v. Oliver (1829), and the Duchess of Kingston's Case (1776), in 
2 Smith's Leadg. Gas., 7th ed., 777 ; 10th ed., 726. 

« Buffer V. Allen (1866), L.E. 2 Ex. 16. 

* This qnaint Norman French term — ^meaning literally " matter in the 
conntry '' — survives like many others in our law. Trial ^^ pais means trial 
by the country, i.e. by a jury. 

* Per Wilde, B., in Swan v. N. B. Australasian Co, (1862), 7 Hnrlstone and 
Norman's Bep. 603, at 638 ; app. as qualified in text by Blackburn, J., in S. G. 
in Ex Gh. 2 Hurlstone & Goltman's Bep. at 182. 

^ See the Bank of Ireland v. Enans (1855), 5 H. L. Gas. 389, where leaving 
the seal of a corporation in the possession of the secretary, who fraudulently 
affixed.it to powers of attorney authorizing the transfer of stock, was held 
by the H.L. to be, if negUgence at all, not negligence in or immediately 
connected with the transfer itself ; and of. Swanks Case, post, p. 155. 
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{c) the neglect of some duty owing to those very parties or to 
a body in which they are included, and not merely a duty owing 
to someone with whom they are not privy.^ 

Estoppel distinguished frcym Cause of Action, 

An estoppel does not in itself give a cause of action; it is only 
a rule of evidence, which prevents a person from denying a certain 
state of facts.^ 

For this reason if we wish to learn whether one man can sue 
another, before enquiring whether the latter would be estopped 
from disputing a certain fact, the first thing to ascertain is whether 
he has a cause of action supposing the fact cannot be disputed.* 

Thus, supposing a man suffers damage by relying on a represen- 
tation which turns out to be xmtrue. The first thing to ascertain 
is whether he has a cause of action against the person who made 
the representation, for misrepresentation does not in all cases give 
a cause of action to a person who relies upon it to his detriment. 
If he has no cause of action, estoppel will not avail him, for he 
cannot base his action upon estoppel alone. 

An action to recover damages for deceit can be brought by one 
man against another who has represented as a fact what he knows 
to be untrue, or what he does not believe to be true, with intent 
to induce the former to act upon it, and he has been thereby 
induced to act upon it to his loss. In order to sustain such an 
action it is essential to prove fraud and damage. If the represen- 
tation was made by the other recklessly, careless whether it were 
true or false, he will be liable, because he acted fraudulently 
since he had no honest belief that it was true.* 

Again, if he has made a contract with the other party and his 
representation amounts to a term of the contract or to a warranty, 
although there may be no fraud, an action will lie for breach of 
contract or of warranty, or it may be a gro\md for rescission of 
the contract, or a good defence to an action for specific performance. 

In such cases if the party who is misled sues the other in an 
action foimded on the representation itself ^ the question of estoppel 
does not arise ; since the plaintiff is not, in such an action, treating 
the representation as true, but on the contrary is seeking to recover 
damages, or to rescind the contract, on the ground that it was 
untrue, and he has to prove that it was untrue. 

^ These are the qaallficationB of Blackbarn, J., referred to in n. ', supra. 

2 Per Lord Esher, in Seton v. Lafme (1887), 19 Ch. D. at 70 ; and per Lindley 
and Bowen, LL. JJ., in Low v. Bouverie (1891) 8 Ch. at 101, 105. 

» See per Bowen, L.J., in Re OUos Kopje Miries (1893) 1 Ch. at 628. 

* Pasley v. Freeman (1789), 3 Term Rep. 51 ; 2 Smith's Leading Cas. 7th 
ed, 64 ; Derry v. Peek (1889), 14 A.C. 337, 374. 

L 2 
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But if the action is founded upon the hrea>ch of an obligation 
or duty to do some act which the person who made the representa- 
tion would be bound to do if the representation were true, he may 
then be estopped, as against a plaintiff who has been damnified 
by relying upon it, from setting up that it was untrue. 

These propositionB may be made clearer by the following cases. 

In Derry v, Ftek^ the directors of a Tramway Company had 
issued a prospectus in which they stated that by their special Act 
the Company had a right to use steam traction, whereas in fact 
such right was dependent upon their obtaining the sanction of 
the Board of Trade, which was afterwards refused. Peek, having 
taken shares in the Company on the faith of this statement, 
brought an action for deceit against the directors, claiming damages 
for fraudulent misrepresentation. Mr. Justice Stirling foimd that 
the directors who had fully expected that the necessary sanction 
would be given, had made the inaccurate statement in the honest 
belief that it was true, and held that in the absence of fraud the 
action failed. His order dismissing the action was reversed in 
the Court of Appeal but restored in the House of Lords, where it 
was finally settled that in an action of deceit the plaintiff must 
prove actual fraud; and that while an untrue statement, made 
through carelessness and even without reasonable ground for 
believing it to be true, may be evidence of fraud, it does not 
necessarily amount to fraud, and that if proved to have been made 
in the honest belief that it was true it cannot be fraudulent. 

In re Bahia and San Francisco Railway,^ Miss Trittin, being 
the registered holder of five shares in the Company, left the share 
certificates in the hands of her broker. These certificates, together 
with a forged transfer to Stocken purporting to have been executed 
by Miss Trittin, were afterwards left with the secretary for regis- 
tration; and the secretary, having posted a notice of the transfer 
to Miss Trittin and receiving no answer, removed her name and 
placed that of Stocken as holder on the register, and gave him 
certificates stating that he was the registered holder of the shares. 
Burton afterwards bought the shares and became registered holder 
and received new certificates. The forgery having been discovered, 
the Coiirt under s. 35 of the Companies Act, 1862,' ordered the 

. .. n 

* (1889), 14 A 0. 837, H. L. ; revg. 0. A. sub-nom. Peek v. Derry (1887), 
37 Ch. D. 541. 

' (1868), L. B. 3 Q. B. 584 ; exp. by Bowen, L. J., in Be Ottos Ko^e JUims 
(1893) 1 Gh. at 628 ; app. in H. L. in Balkis ConsoL Co, v. Tomkinson (1893> 
A 0. at 406. See also HaH v. Frontino, etc., G. M, Co. (1870) L.B, 5 Ex. Ill ; 
Be Romford Canal Co. (1883), 24 Ch. D. 85 ; and cf. Burkinshaw v. NicolU 
(1878) 3 A 0. 1004 ; and Bloomenthal v. Ford (1897) A C. 156 ; both eases in 
which the claimant was estopped, set ont post y pp. 162, 163. 

' As to this section, see ante, p. 120, and n. ^ ibid. 
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Company to restore Miss Trittin's name to the register, and upon 
Burton claiming damages for the loss of the shares, held that the 
Company's refusal to recognise him as a shareholder after he had 
paid his money upon the faith of the certificates issued to Stocken 
gave him a cause of action against the Company, who were estopped 
from denying the truth of the certificates ; and that he was entitled 
to recover from the Company the value of the shares at the time 
of such refusal with interest at 4 per cent. 

Burton's claim was in effect an action for conversion by depriving 
him of the use of the shares. If in such an action the Company 
pleaded that he was not the true owner of the shares, he was en- 
titled to reply that they were estopped from saying so, because he 
had purchased on a statement of title made by them and intended 
by them to be acted upon.^ 

In the first of these two cases, it will have been observed, the 
action was founded on the representation itself, which the plaintiff 
proved to have been untrue, but did not prove to have been fraudu- 
lent, and as fraud was essential to the cause of action, he failed. 
In the second case, the action was founded on the breach of the 
Company's obligation to recognise the plaintiff as a shareholder; 
this afforded him a cause of action, and the Company was estopped 
from setting up that the representation made in the certificates 
that his vendor was the registered holder of the shares was untrue. 

The two following cases in like manner illustrate the same points 
respectively. 

In Le Lievre v, Gould,^ Hunt, the owner of land, sold it under a 
building agreement to Lovering, a builder, who applied to Hunt 
to make him advances. Hunt arranged with Le Lievre to advance 
£850 to Lovering upon the latter giving Le Lievre a mortgage of 
the property; and a mortgage was executed which provided that 
£850 was to be advanced to Lovering " in such instalments as the 
mortgagee or his surveyor should from time to time certify." Hunt 
also arranged with Gould, an architect and surveyor, to give certifi- 
cates as the work reached the stages at which the instalments were 
to be advanced according to a schedule of advances given to Gould, 
who however did not know the contents of the mortgage deed. 
Gould gave to Hunt certificates of the work done " as per schedule 
of advances," and upon the footing of these certificates Le Lievre 
advanced the money. The certificates were in fact inaccurate as 
to the progress of the work, and Le Lievre brought an action for 
damages against Gould, alleging that Hunt in employing him was 
acting as agent for the plaintiff, that the certificates were untrue to 
the knowledge of Gould, and that, even if there was no fraud, the 
defendant acted without due care in giving the certificates in breech 
of the duty which he owed to the plaintiff. On the evidence it 

» Per Blackburn, J.. L.R. 3 Q.B. at 597. * (1893) 1 Q.B. 491, O.A. 
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was found that Hunt in employing Gould had not acted as the 
plaintiff's agent, that there was no contractual relation between 
the plaintiff and the defendant, and that there was no fraud on the 
part of the defendant. On these findings it was held as matter of 
law, that the defendant, although guiltj of gross negligence, owed 
no duty to the plaintiff to exercise care in giving his certificates, 
and therefore that the action, which was founded upon negligence, 
oould not be maintained. Negligent misrepresentation, in the 
absence of fraud, can give rise to a cause of action only if the 
defendant owes a duty to the plaintiff not to be negligent ; and here 
although the defendant owed a duty to be careful in giving the 
certificates to his employer. Hunt, he owed no duty to the plaintiff. 

Let us now suppose that in that case Gould had agreed with Le 
Liivre to become surety for instalments advanced to Lovering 
according to the stages of the work specified in the schedule of 
advances, and that on default of the latter to repay the money 
Gould had declined to repay it on the ground that the instal- 
ments had been advanced before the specified stages had in fact 
been reached. In this case it is dear that the plaintiff would 
have had a cause of action foimded upon Gould's obligation to 
repay the money on Lovering's default if the stages had been 
reached when the instalments were advanced, and, upon his suing 
him, Gould would then have been estopped from setting up the 
inaccuracy of his certificates. 

In Henderson v. Williams} the owners of goods lying at the 
warehouse of Williams, a warehouseman, were induced by the 
fraud of Fletcher, who pretended he was agent for Robinson, a 
well-known customer of theirs, to instruct Williams to transfer the 
goods to Fletcher's order. Fletcher then sold the goods to Hender- 
son, who after obtaining a statement from Williams that he held 
the goods at Henderson's order, in good faith paid the price to 
Fletcher. On discovery of Fletcher's fraud, Williams (being in- 
demnified by the owners) refused to deliver the goods to Henderson, 
who sued Williams for conversion. It was held that the action lay, 
and that Williams having attorned to Henderson was estopped from 
impeaching his title. 

In Le lAhvre v, Gould^ as in Derry v, Feek} the defendant had 
been negligent in making an untrue representation, but in neither 
case were the defendants guilty of frauds nor did they owe to the 
plaintiff a duty to be careful; consequently the plaintiff had no 
cause of action. 

In Henderson v. Williams, as in the Bahia Railway Case} the 
defendant had been guilty of a breach of duty towards the 

» (1895) 1 Q.B. 521, C.A. ; cf, Woodley v. CoveMry (1863), 2 Hurlstone 
& Coltman'8 Rep. 164 ; Knights v. Whiffen (1870), L.R. 5 Q.B. 660. 

* Ante, p. 148. " Ante, p. 148. 
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plaintiff by converting property which, he alleged to be his, and 
in both cases the defendants were estopped from denying the truth 
of their own representations, which if true went to establish the 
plaintiff's title. 

Estoppel is effective where an action must succeed or fail if the 
defendant or plaintiff is prevented from disputing a particular fact 
or state of facts;* e.g. 

Estoppel of Defendant. 

1. At law, if the assign of a debt sues the alleged debtor^ and 
he is prevented from denying that the debt is due. 

2. In equity, if an assign of A. sues A.'8 trustee to recover the 
fund assigned, and the trustee is prevented from denying its exist- 
ence in his hands. 

Estoppel of Plaintiff. 

3. At law, if a Joint Stock Company sues a shareholder for calls, 
and they are prevented from denying that the shares are paid up.^ 

4. In equity, if the liquidator of a Joint Stock Company which 
is being wound up seeks to make a shareholder liable for calls, and 
the liquidator is prevented from denying that the shares are fully 
paid up.^ 

Lord Blackburn, after referring to a degree of odium which is 
sometimes thrown on the doctrine of estoppel, said : * " The 
moment the doctrine is looked at in its true light, it will be found 
to be a most equitable one, and one without which in fact the law 
of the country could not be satisfactorily administered. When a 
person makes to another the representation, ' I take upon myself 
to say such and such things do exist, and you may act upon the 
basis that they do exist,' and the other man does really act upon 
that basis, it seems to me it is of the very essence of justice that, 
between those two parties, their rights should be regulated, not by 
the real state of the facts, but by that conventional state of facts 
which the two parties agree to make the basis of their action ; and 
that is what I apprehend is meant by estoppel in pais*^ One 
common idea runs through estoppel, namely: — "that your rights, 
as between yourselves, must be regulated upon the basis that that 
is accurate which you induced the other side to take as the basis 
upon which he was to act." 

y Per.KAj, L.J., in Low v. Bouverie (1891) 3 Ch. at 112. 

« Ibid. 

« BurUfuhaw v. MeoUs (1878), 3 A.C. 1004 ; set out post, p. 162. 

* Ibid. 3 A.C. at 1026. 
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Grounds of Estoppel in Pais. 

Estoppels maj arise on various grounds, all of which the judg- 
ment in Carr v. London and North Western Railway^ endeavours 
to state, and each of the four grounds there stated is intended to be 
independent and exclusive of the others.' 

Those grounds are as follows : — 

1. Fraudulent Misrepresentation. 

If A., bj his words (Mr conduct, wilfully endeavours to cause 
B. to believe in a certain state of things which A. knows to be false, 
and if B. believes in that state of things and acts upon his belief, 
A. is estopped from averring afterwards that such a state of things 
did not in fact exist. 

2. RepresentatioUy express or implied y intended to he 

acted upon. 

If A., either in express terms or by conduct, makes a representa- 
tion to B. of the existence of a certain state of facts which A. 
intends to be acted upon in a certain way, and B. acts upon it in 
that way in the belief of the existence of such a state of facts to 
his danutge, A. is estopped from denying the existence of such a 
state of facts. 

* (1875), L.It. 10 G.P. 307, at 816-818, delivered by Brett, J. (afterwards 
Lord Esher). 

> P&r Lord i^her, M.B., in Scton v. Lafofhe (1887), 19 Q.B.D. 68, 70. It 
is submitted, however, that the second and third grounds are not expressed so 
as necessarily to exclude either fraud or negligence ; and for the reason given 
in the next note, that the third ground is not exclusive of the second. 

These grounds are here set out, as the judgement in Carr v. London S^ N.W. 
By. is commonly regarded as the locus clatneut on estoppel, but the state- 
ment seems open to criticism for several reasons, and the view may be 
hsusarded that it has not unf requently led to some confusion by failing clearly 
to mark Uie distinction above-mentioned between estoppel and a cause of 
action. The first ground appears to include an action of deceit as well as 
estoppel, and the fourth ground—if by *' culpable negligence " is intended 
the n^leot of some duty to the phdntiff (as to which, see the observations of 
Blackburn, J., in Stotm v. N.B. Australasian Co. (1863), 2 Hurlstone & Oolt- 
man's Bep. at 182, cited antCy p. 147) — appears to include an action for 
negUgence. Lord Macnaghten has recently observed that the doctrine of 
estoppel by representation "is founded upon a broad principle which enters 
so deeply into the ordinary dealings and conduct of mankind that I some- 
times rather doubt whether any great advantage is to be gained by endeavour- 
ing to reduce it to rules such as Uiose which have been formulated in the case 
of Carr v. London ^ N. W. My. Perhaps some of the difficulties which have 
gathered round the present oase have come from clinging to rules rather than 
attending to principles** : Whiteohurch v. Cavanagh (1902), AG. at 130. 
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3. Representation, implied j reasomMy construed to be intended 

to be acted upon. 

If A.— whatever his real meaning may be^^ — so conducts himself 
that B., if a reasonable man, would take his conduct to mean a 
certain representation of facts, and that it was a true representa- 
tion, and that B. was intended to act upon it in a particular way, 
and B., believing those things, does so act to his damage, A. is 
estopped from denying th§it the facts were as represented. 

4. Negligent Misrepresentation, 

If in the transaction itself which is in dispute, A. has led B. into 
the belief of a certain state of facts by conduct of culpable negli- 
gence calculated to have that result, and such culpable negligence 
has been the proximate cause^ of leading and has led B. to act by 
mistake upon such belief to his prejudice, A. cannot be heard after- 
wards as against B. to show that such a state of facts did not exist. 

General Principles of Estoppel, 

Although the principles upon which estoppel rests are clear, it is 
sometimes a matter of considerable difficulty to determine whether 
they are applicable to the facts of a particular case.^ Additional 
light may be thrown on the subject by examining some of the 
principal cases which have come before the Courts. 

^ It is submitted that this phrase prevents the third ground being necessarily 
exclusive of the seoond ground ; and that in order to make it exclusive, instead 
of " whatever his real meaning may be," there should be inserted ** although 
his r^ meaning was otherwise." 

2 The *' proximate cause " here means the ** real cause " : per Lord Esher in 
Seton V. La/one (1887), 19 Q.B.D. at 71. 

' The difficulty of determining whether in a particular case a party is or is 
not estopped is illustrated by the striking difference of judicial opinion 
in some of the oases. Thus, in Stvan's Case, post, p. 155, the Courts of C.P. 
and Exch. were equally divided, while the Exch. Chamber decided that the 
plaintiff was not estopped by a majority of six to one — ^ten Judges in all 
thus being of that opinion, while five were of the contrary opinion. In 
Shropshire Union Rys, v. The Queen, ante, p. 122, the judgment of four 
Judges of the Q.B., deciding that the defendants were not estopped, was 
unanimously reversed by six Judges in the Exch. Ch., but restored by the 
three Lords constituting the H.L. — seven Judges in all holding one view and 
six the contrary. In Simm v. An>glo' American Telegraph Co., post, p. 160, the 
decision of Lindley, J., that the defendants were estopped was unanimously 
reversed in the C.A. In Bloomenthal v. Ford, the decision of Vaughan 
Williams, J., that the liquidator was not estopped was affirmed by the C.A., 
but the decision of those four Judges was reversed by five Law Lords in the 
H.L. : post, p. 168. And in Farquharton v. Kin^, a case on the alleged sale of 
goods by a fraudulent clerk, cited ante, p. 55, while the O.A. by two Judges to 
one, reversed the decision of Matthew, J., that the plaintiffs were not estopped 
from disputing the clerk's authority to sell, the H.L. constituted of five 
learned Lords unanimously reversed the C.A — seven Judges in all against 
two : (1902) A.C. 325. 
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Attention will chieflj be called to those which illustrate estoppel 
in connection with the transfer of shares or stock, since they have 
a special bearing upon our subject ; but before coming to the cases 
in detail, I propose to make one or two general observations. 

Estoppel hy representation is applicable only to representations 
as to some state of facts alleged to be at the time actually in exist- 
ence, and not to mere intention or promises as to the future, which, 
if binding at all, must be binding as contracts*^ 

Whenever the representation is made in words spoken or written, 
the language upon which such an estoppel is founded must be 
precise and unambiguous — ^not necessarily such that it cannot pos- 
sibly be open to different constructions, but such as if reasonably 
construed wiU be understood in a particular sense by the person 
to whom it is addressed.^ 

In some judgments a view has been expressed that in order to 
ground estoppel upon a representation it is essential that the repre- 
sentation should be untrue, its truth or imtruth being treated as 
a test of the existence of estoppel.' It is, however, submitted that 
this view is misleading, and that it would be more accurate to say 
that the truth or untruth of the representation is immaterial,* 
although, no doubt, where estoppel is raised, the imtruth of the 
representation is commonly assumed;^ and it is only when the 
party who has made the representation proposes to show that it 
was untrue that estoppel is called into play. If the truth of the 
representation is admitted, the aid of estoppel is not needed. If 
A. has so acted that he is estopped as against B. from denying the 
existence of the facts represented, he cannot call evidence to show 
whether those facts did or did not exist. It would be of no advan- 
tage to him to show that they did exist, and he is ]prevented from 
showing the contrary. If he could call evidence on the point, it 

* Jorden v. Money (1854), 5 H.L. Oa». 186 ; Maddison v. Alderson (1883), 8 
A.C. at 473, H.L. ; atadwiek v. Manning (1896), A.C. 231, P.O. 

* See per Bowen, L.J., in Low v. Bouverie (1891), 3 Oh. at 106 ; and Colonial 
Bank V. Cody (1890), 15 A.C. 267, set out sub nom, Williams v. Colonial 
Bank, post, pp. 157, 158. 

■See e.g. per Bramwell, L.J., in Simm v. Anglo-Amer, Tel. Co. (1879), 5 
Q.B.D. at 202 ; and per Lord Halsbury, L.C., in JFarquJiarson v. King (1902), 
A.O. at 330, H.L. 

* ThoB Lord Denman, 0. J., speaking ot estoppel by deed, said : " The doctrine 
of estoppel has been g^uarded with great strictness; not because the party 
enforcing* it necessarily wishes to exclude the truth, for it is rather to be 
supposed that that is true which the opposite party has already recited under 
his hand and seal ; but because the estoppel m^y exclude the truth " : Bow' 
man v. Taylor (1834), 2 Adolphus and Ellis' Rep., at 289-290. 

^^'The estoppel assumes that the reality is contrary to that which the 
person is estopped from denying, and the estoppel has no effect at all upon 
the reality of the circumstances ** : per Brett, L. J., in Simm v. AnglO'Amer, 
Tel. Co. (1879), 5 Q.B.D. at 206. 
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might be a difficult question for a jury to decide whether the facts 
did or did not exist; but such evidence is wholly immaterial and 
therefore inadmissible, on the groimd that having made the repre- 
sentation, whether true or \mtrue, he is estopped from disputing it. 

Estoppel of Shareholder. 

The question whether a person, who has executed blank transfers 
of shares and entrusted them to another who has dealt with them 
fraudulently, has acted so negligently as to be estopped from dis- 
puting the validity of the transaction has already been touched 
upon.^ 

The leading case on the kind of negligence which will prevent the 
person guilty of it from recovering shares wrongfully transferred 
from his name is that of Swan v. North British Australasian Go?- 
The plaintiff was the registered owner of shares in the defendant 
Company, and also of shares in another company, all of which 
shares could be transferred only by deed. He employed a broker 
to sell the latter shares only, and was induced to give the broker 
transfers executed entirely in blank. The broker, having stolen 
the certificates, fraudulently filled up some of tlie transfers with the 
particulars of the shares in the defendant Company and with the 
names of bonl. fide purchasers for value as transferees, and they 
subsequently got themselves registered as owners in place of the 
plaintiff. 

An action by the plaintiff for a mandamus commanding the de- 
fendants to replace his name on the register was decided in his 
favour,^ on the ground that the transfers were void, and that there 
was no such negligence on his part as estopped him from showing 
this. The proximate cause which induced the defendant Company 
to alter their position to their prejudice was the fraudulent conduct 
of the broker, and not the negligence of the plaintiff. There was 
indeed no negligence in his not providing against the theft and 
forgery of the broker, without which the act of the plaintiff would 
not have affected these shares. 

It will be noticed that the facts in this case were very similar to 
those in Tayler v. Great Indian Peninsular Railway,^ except that 
in that case the transfers had not been actually registered; and 

» Ante, p. 133. 

* This came before the Courts of Common Pleas, Ex parte Swan (1859), 
7 Common Bench Rep. N.S. 400 ; Exchequer, Swan v. JV. B, Amtralaslan 
Co, (1862), 7 Hurlstone and Norman's Rep. 603 ; and Exchequer Chamber 
(1863), 2 Hurlstone & Coltman's Rep. 175. As to the conflict of judicial 
opinion in this case, see n. ', p. 153, ante, 

» In Ex. and Ex. Ch. . 

* (1859), 4 De Qex & Jones* Rep. 559 ; set out artte, p. 133. 
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therefore it was the buyers of the shares only, and not (as in this 
•case) the Company, who unsuccessfully tried to raise an estoppel 
against the plaintiff. 

Similar unsuccessful attempts to raise an estoppel on transfers 
executed in blank were made in the two following cases — ^the trans- 
fers being those of an American Railroad Company. 

In Colonial Bank v, Hepworth} the defendant employed Thomas 
and Co., stockbrokers, to buy for him 250 shares in an American 
Railroad Company, which they did, and received from the sellers 
the share certificates with the indorsed transfers signed in blank. 
The certificates were in the common form, and the transfer required 
merely to be signed — ^not to be by deed.' Thomas k Co. were 
allowed to retain these documents for the sole purpose of procuring 
registration in Hepworth's name. First, however, they fraudu- 
lently deposited them with the plaintiff Bank to secure advances, 
and some days later, having got them back from the Bank on a 
false representation, they filled in Hepworth's name as transferee, 
left the documents with the Railroad Company's agents, getting 
from them a receipt which stated that the new certificates would 
be ready on the 20th December, and caused Hepworth's name to be 
registered as owner. Thomas k Co. then delivered the receipt to 
the Bank, who kept it imtil February, when having learned that 
-one of the firm of Thomas dc Co. h^d absconded, the Bank sent it 
to the agents, who without inquiry handed to the bank clerk the 
new certificates issued in Hepworth's name. 

The Bank then brought an action against Hepworth claiming a 
title to the shares, and that he might be ordered to execute the 
transfers indorsed on the new certificates and to assist in pro- 
curing registration in the name of the Bank; and the defendant 
counterclaimed for delivery to him of the new certificates. On 
behalf of the Bank it was contended that the original certificates 
with blank transfers, although not strictly negotiable instruments, 
were " negotiable by estoppel " ; that the effect of their mere de- 
livery by a seller, however defective his title, to a bonfi, fide pur- 
chaser operated as a legal as well as equitable transfer of the shares, 
and that every prior holder was estopped from denying the title of 
«uch a purchaser. 

Mr. Justice Chitty, however, held' that Hepworth had obtained 
the legal title to the shares in good faith and for value ; that there 
was nothing which estopped him from asserting his title, and that 
the new certificates must be delivered to him. There was on the 
face of these certificates " an engagement that the shares thereby 
xepresented are transferable only on the surrender and cancellation 

» (1887), 36 Ch. D. 36. * As to this form, see ante, pp. 104-105, 135. 

' See 36 Ch. D. at 53-54. 
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" of the certificate ; and the printed form on the back (which is issued, 
by the Company) shows that a complete transfer is a transfer on 
the books of the Company, that is, by registration. Estoppels 
cannot be manufactured arbitrarily; no estoppel can be raised on 
a document inconsistent with the terms of ihe docmnent itself. 
What, then, is the estoppel here? . Having regard to the practice 
proved, and the condition in which these documents are when they 
pass from hand to hand, the right principle to adopt with reference 
to them is to hold that where (as is the case before me) the transfers 
are duly signed by the registered holders of the shares, each prior 
holder confers upon the bonll fide holder for value of the certifi- 
cates^ for the time being an authority to fill in the name of the 
transferee and is estopped from denying such authority." But the 
estoppel goes no further. If the Bank had inserted its own name 
as transferee in the blank transfers indorsed on the old certificates, 
the case would have stood differently ; the defendant's name would 
not have been put on the register.^ It was unnecessary to decide 
whether the Bank was a bonl. fide purchaser for value without 
notice. 

WilUams v. Colonial BanJc" is another case arising out of the 
fraud of the same broker. There Williams was the registered 
owner, and held certificates showing him to be the owner, of shares 
in an American Railroad Company — ^the certificates beii^ in the 
common form and not requiring to be transferred by deed.* 
Williams having died, his executors signed their names as executors 
on the indorswl transfers leaving blanks for the transferee and 
attorney, and sent them to Thomas k Co. for the purpose of getting 
the shares registered in the executors' names. One of these brokers 
fraudulently pledged the certificates with the defendant Bank as 
security for advances, and the brokers having become bankrupt, 
the executors claimed the certificates from the Bank. 

In the action, it was proved that such certificates were usually 
signed by executors when they desired the shares to be registered 
in their own names; and, therefore, certificates so signed might 
be in the hands of brokers either (a) to complete the title of the 
executors, or (b) to effect a transfer ; that the Company required 
the signatures of executors to be attested by a consul and accom- 
panied by an official extract of the will ; and that on the Stock 
Exchanges of New York and London certificates not complying with 

» If by " bon& fide holder of the oertifioates '* is meant " the person entitled 
to the certificates," Lindley, L. J., considers that this statement is correct ; 
but that if it is meant to include anybody else, it goes further than is. 
warranted : see Williams v. Colonial Bank (1888), 38 Ch. D. at 407. 

' See as to this point, ante^ pp. 134, 135. 

• (1888), 38 Oh. D. 388. 

« As to this form, see antey pp. 104-105, 136. 
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these requirements (as in the present case) were not regarded as in 
order. 

It was argued for the Bank that the executors were estopped 
from setting up their own title against bonll fide holders for value, 
but the Court of Appeal h^d that there was no such estoppel. 
Lord Justice Lindlej said : * " I understand this document as repre- 
senting in truth that the person entitled to the certificate by 
transfer, not the mere holder, not the thief, not the person taking 
from him even bonll fide for value without notice, but whoever 
acquires a title to the certificate, is entitled to fill up the blanks 
and get registered as the holder.^' 

On appeal to the House of Lords,^ this decision was upheld. It 
was pointed out that the certificates conveyed no representation to 
persons transacting business with the broker that he had authority 
to sell or pledge, or to do more than cause the executors' names to 
be substituted for that of the deceased in the register of share- 
holders; since the mere signature as executors did not disclose 
which of those two things was intended. The representation made 
by those documents was merely this: — ^** I tell you — ^the Bank — ^I 
have been entrusted with these certificates for only one of two 
purposes — either to sell or to get the names of the owners of them 
registered in the books of the Company — ^but I wiU not explain 
which."' An ambiguous document of that kind cannot raise au 
estoppel. The signature of executors is in itself sufficient notice 
to cast upon the Bank the duty of inquiring into the extent of the 
broker's authority.* Moreover, the documents not being in order 
was an additions^ reason to put the Bank upon inquiry, and to 
prevent an estoppel being raised in its favour, since it had thus 
obtained the transfers not in the usual course of business. 

Both Lord Watson and Lord Herschell expressed a decided 
opinion that if the transfers in this case had been signed and 
delivered to the brokers by the registered owner, (instead of by the 
executors of a deceased owner) the Bank would have obtained a 
good title, which he would have been estopped from disputing.^ 

Estoppel of Company by its Certificates, 

Let us now direct our attention more especially to estoppel 
as affecting companies, and inquire first what is the effect of paying or 
advancing money on the faith of a certificate issued by a com- 
pany, representing that the holder therein named is entitled either 

' 38 Oh. D. at 406. 

« Colonial Bank v. Cady and Williams (1890), 15 A.C. 267. 

' See per Lord Halsbnry, L.C., ibid, at 274. 

* See per Lord Watson, ibid, at 280. 

* Ibid, at 278, 285 ; cf. ante, p. 1S6. 
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to the shares or to the amount of debenture stock therein men- 
tioned. 

Let us suppose that a person purchases shares on the faith of a 
share certificate issued hy the Companj, representing that his 
transferor is the registered owner. If the Company afterwards 
refuses to register him, or, having registered him, refuses to treat 
him as a shareholder, on the groimd that his transferor had no 
title to the shares, he can recover damages from the Company, 
which is estopped from denying the truth of the representation 
made hj the certificate.^ Again, suppose that a person advances 
money on the faith of a share certificate issued by the Company, 
representing that he is the restored owner, and that the shares 
are fully paid up. If the Company is afterwards wound up, and 
the liquidator places him on the list of contributories, on the ground 
that the shares were not in fact fully paid up, he is entitled to have 
his name- removed from the list, the liquidator being (as the 
Company would have been) estopped from denying that the shares 
were fuUy paid up.^ 

But suppose that a Company, having power to issue debenture 
stock up to a certain amoimt, has issued certificates in respect of 
debenture stock in excess of that amount, and a person has paid 
or advanced money on the faith of such a certificate. The issue of 
debenture stock in excess of the Company's borrowing power is 
clearly an act ultra vires} If the Company decline to recognise the 
holder's title, on the ground that it had no power to issue the 
stock, and be sued, can it be estopped by its certificate from denying 
that the holder is entitled to the debenture stock ? This raises a 
point of great difficulty, and one not free from doubt. Conflicting 
opinions have been expressed on it, and it does not appeeu: to have 
been directly decided, but it is submitted that in such a case the 
Company would be estopped.^ 

It has been said that such a certificate cannot raise an estoppel, 

» Tomkinson v. Balkis Conwl. Co. (1891) 2 Q.B. 614, C.A. ; aff. H.L. (1893) 
A.C. 396 ; set out pogt, pp. 165, 166 ; Be Bahia Sf San Francisco My. (1868), 
L.B. 3 Q.B. 584 ; set out ante, p. 148. 

2 Bloomenthal v. Ford (1897) A.C. 166, H.L. ; set out jpostj p. 168. 

» Fountains v. Carmarthen By. (1868), L.B. 5 Eq. 316. See atUe, p. 110. 

* In the cases, however, of Weeks v. PropeH (1873), L.B. 8 C.P. 427, 436, 439 ; 
and Firbank v. Humphreys (1886), 18 Q.B.D. 64, 59, 61, C.A., directors of the 
companies were held personally liable in damages for breach of warranty of 
atithority to issue valid debentures or debenture stook, on the ground that the 
plaintiff had no remedy against the company. But it seems doubtful whether 
the Courts were not contemplating the absence only of a remedy against the 
company to compel them to plaoe the plaintiff in the position oi a debenture 
holder — not the absence of any remedy against the company, such as the 
right of a plaintiff relying upon an estoppel to be compensated in damages for 
loss occasioned by reason of misrepresentation. See the argument in the 
text, infra. 
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on the ground that a company cannot be estopped from denying 
that it has done something which it had no power to do.^ It is not, 
however, contended that the Company can be compelled specifically 
to make good its representation that the holder was entitled to so 
much debenture stock by registering the actual stock in his name, 
but the question is whether for failing to make that representa- 
tion good it cannot be compelled to pay as damages the loss 
occasioned thereby. The precise representation made was that the 
holder named was entitled to so much debenture stock, and it is 
conceived that the Company will be estopped from showing that it 
was untrue. The other party having believed the representation. 
to be true and acted on the belief induced by it, the company 
cannot, it should seem, be heard to say : ^^ If you had made further 
inquiry, you would have learned that the statement was untrue.^ 

It is, indeed, open to argument that as the Company itself had no 
authority to make an over-issue, the directors had no authority to 
issue such a certificate so as to bind the Company ; and, therefore, 
the representation made by the certificate, being wholly unautho- 
rized, was not in fact a representation by the Company at all ; 
and that the only remedy of a person who has suffered loss by 
relpng upon it is an action for damages against the directors 
personally for breach of warranty of authority.' On the other 
hand, it may be said that a Company, unlike an individual, cannot 
act except through its duly constituted agents ; that if a certificate 
is actually signed by the requisite number of officers of the Com- 
pany, and the seal affixed with their authority, a member of the 
public, in the case supposed, has no means of knowing that they 
are exceeding their authority; and that it would paralyze the 
dealings in such certificates if it were open to the Company to 
dispute the representations which the certificates make.^ 

fa) Issue of Certificate procwred through Fra/ud, 

An instructive illustration of estoppel is afforded by the case of 
Simm V. Anglo-American Telegraph Co,^ In that case Burge 

» See Lindley on CompB. 5tli ed. 486 ; 6tli ed. I, 671 ; and Brioe on Ultra 
ViiOB, 3rd ed. 145 ; and the dicta there referred to of Bowen and Fry, LL, JJ., 
in British Mutual Bank v. Chamwood Forest By, (1887), 18 Q.B.D. at 718, 
719. 

« It is submitted that the reasoning of the Law Lords in BurUnshaw v. 
NloolU (1878), 3 A.C. 1004, at 1017, 1021, 1026-1027 ; BalUs Oonsol. Co. v. 
TomUnson (1893) A.C. 396, at 407, 410, 415 ; and Bloonusnthal v. Ford (1897) 
A.C. 156, at 162, 168-170, is applicable to the case supposed. This appears to 
be the view taken by Mr. Justice Buckley in his work on the Comps. Acts, 7th 
ed. 16. 

• See n. *, ante, p. 169. 

* See the judgm^ts in the H.L. referred to in n. ^, supra 
» (1879), 6 Q.B.D. 188, C.A. ; 49 L.J., Q.B. 392. 
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bought some stock in the defendant Company, and received a 
transfer which purported to be signed by Coates, a stockholder, but 
which was in fact a forgery. Burge sent this transfer to the Com- 
pany, who, after making the usual enquiries, registered it. Burge 
then transferred the stock to Simm, the secretary of the National 
Bank, and the Company registered this transfer and issued a 
certificate to Simm, who held the stock as trustee for Burge, sub- 
ject to any lien the Bank might have on it for advances to him. 
The Bank made advances to Burge on that security, but these 
advances had been repaid before the action was brought. The 
Company having discovered the forgery, refused to acknowledge 
Simm as a stockholder, or to pay him any dividends. 

In an action by Simm and Burge against the Company to recover 
the purchase money and dividends, as damages for wrongful refusal 
to recognize Simm as the owner, it was contended on their 
behalf: 1. that Simm as trustee for the Bank had xmder the cir- 
cumstances, as against the Company, acquired a title to the stock 
by estoppel; and 2, that it was the defendants' duty to keep a 
correct register, and, having entered Simm on the register, they 
could not afterwards refuse to acknowledge his right to the stock. 
The Court of Appeal, however, gave judgment for the Company, 
based on the following reasons: — (a) as regards Simm, because, 
although he could have recovered damages on the ground of 
estoppel, if damage had accrued to the Bank, yet, as the advances 
had been paid off, that ground failed; and (b) as regards Burge, 
because no estoppel existed in his favour, as the loss sustained by 
him had arisen from his having accepted as genuine a forged 
transfer, and not from relying upon any representation made to him 
by the Company.* Moreover, he had by producing to the Company 
a forged transfer himself induced them to insert the name of his 
nominee as owner. 

In re Ottos Kopje Diamond Mines,^ Goode bought from Gardner 
on the 6th April some shares upon the faith of a share certificate 
issued by the Company certifying that Gardner was the registered 
owner, and on that day Goode tendered to the Company the certi- 
ficate and a duly executed transfer from Gardner to himself; but 
the Company, having learned on the previous day that this certi- 
ficate had been issued through their secretary's fraud, refused to 
register the transfer. In an action by Goode against the Com- 
}>any,^ claiming as damages the value of the shares on the 6th April 

> Of. Ee Ottos Xojpje Diamond Mines (1893), 1 Ch. 618, CA. ; and Diwon 
V. Kennaway (1900) 1 Ch. 833 ; both set out infra ; in both of which cases the 
plaintiff having be^ damnified by relying^ on a certificate issued by the fraud 
of their secretary the company was estopped. 

2 (1898) 1 Ch. 618, OJL 

' The motion was so treated by consent ; ibid, 622. 

H 
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(since which date it had fallen), it was held that the improper 
refusal to register afforded the plaintiff a good cause of action, for 
the Company was estopped from disputing Gardner's title; and 
that the true measure of damages was the value of the shares on 
the 6th April ; for, although the directors were entitled to a reason- 
able time to consider a transfer before registering it, they had in 
fact not taken time to consider, but had instantly refused. 

In Dixon v. Kennaway,^ the plaintiff had purchased shares 
through Liddelly a broker, who was also secretary of the Company, 
and she had obtained a certificate which through Liddell's fraud 
had been duly signed and sealed, he knowing that the shares 
specified belonged to another. In an action against the Company 
for damages, it was proved that before obtaining the certificate she 
had paid her money to Liddell, who was now bankrupt, and that 
she still held the shares; and it was argued for the defendant 
Company that, as she had not disposed of her shares, she had not 
suffered loss by relying on the certificate, and therefore, on the 
principle laid down in Simm v, Anglo-American Telegraph Go.?- no 
estoppel existed in her favour. It was held, however, that as she 
had been put to rest by the certificate imtil she could no longer 
recover against Liddell, she had relied on it to her detriment, 
and the Company were estopped. If she could have recovered 
nothing from Liddell at any time after receiving the certifi.cate 
and had therefore suffered nothing by the delay, she was not 
entitled to recover damages from the Company, but the onus of 
proving this lay on the Company, and such proof they had not 
given. 

(h) Certificate representing Shares as Fully Paid Up. 

In Burkinshaw v. NicolU,^ shares in a limited Company were 
issued as fully paid up, by virtue of a contract not registered as 
required by the Companies Act, 1867,^ and certificates of these 
shares as fully paid up. Some of them were afterwards transferred 
for value to a person who had no notice of any irregularity in their 
issue, and took them as fully paid up on the faith of the certificates. 
The Company having been ordered to be womid up, the official 
liquidator sought to make the transferee liable as the holder of 
shares on which nothing had been paid. But it was held that, as 
against a transferee who took the shares without notice that they 

* (1900) 1 Ch. 833, coram Farwell, J. 

*(1879), 5 Q.B.D. 188, CJL., ante, p. 160. 

» (1878), 3 A.0. 1004 ; affg. S.O.in 0.A sub mm. Be Britith FarmerSy' etc., 
Co. 7 Ch. D. 583. 

* S. 25. See now ss. 7, 18, 19, and 33 of the Gomps. Act, 1900. 
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had not been paid up in cash, the Companj was estopped hj the 
certificates from saying they had not been so paid up, and that the 
official liquidator was in the same position. 

In Bloomenthal v. Ford^ Bloomenthal lent money to a limited 
Company, taking its acceptance for the amount, upon the terms that 
he should have as collateral security 10,000 fully paid-up £1 shares, 
and the Company gave him certificates, which stated that he was 
the registered holder of the shares and that the full amoxmt on. 
them had been paid. No money had in fact been paid upon the 
shares, which were issued from the Company direct to him, but he 
did not know this, and believed the representation that they were 
fully paid shares. An order having been made to wind up the 
Company, Bloomenthal was placed on the list of contributories. 

Bloomenthal's application to strike his name off the list, was in 
the first instance refused, and the Court of Appeal upheld this 
refusal on the ground that he must have known that he was 
getting the shares direct from the Company, and that as he had 
paid nothing on them they could not be fully paid up; that he 
was therefore not a bonS. fide purchaser for value vnthout notice^ 
and for that reason could not rdy on the certificates as an estoppel. 

The House of Lords, however, reversed this decision, and held 
that it was erroneous to say that the shares could not have been 
fully paid up, although they were in the possession and control of 
the Company — ^for example, they might have been shares allotted 
to the original vendors who allowed them to be used for raising a 
loan ; and that the question whether the applicant was a purchaser 
for value without notice had nothing to do with estoppel. Where 
an unequivocal statement of a particular fact is made by A. to B., 

A. cannot get rid of the estoppel which arises from B. acting upon 
it by saying that if B. had reflected he would have come to see 
that it could not be true. K B. had notice of some fact, it may 
be a circumstance from which the inference may be' drawn that he 
did not believe what he professes to have believed. Of course, if 

B. did not believe A.'s statement, and did not act on the belief 
induced by it, there is no estoppel ; but supposing he did believe it, 
and did act on the belief induced by it, there is an estoppel, which 
A. cannot get rid of by saying ; " If you had thought more about 
it, you would have seen it was not true. You ought not to have 
believed me."^ 

Their Lordships consequently held that, since the Company had 
obtained the loan by a representation that the shares were fully 

» (1897) A.O. 156, revg. CA.. (1896) 2 Oh. 626. 

2 See per Lord Halsbnry, L.O., (1897) A.O. at 162-164, and per Lord 
Herschell, at 166-170. 

M 2 
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paid, which Bloomenthal believed and acted upon, the Companj 
and the liquidator were estopped from alleging that the shares were 
not fully paid, and that Bloomenthal was entitled to have his name 
removed from the list of contributories. 



Certification, 

Several cases have arisen in whidi it has been contended that a. 
company is estopped bj what is known as a certification issued hj 
their secretaiy. 

A certification is a statement written on the margin of a transfer 
of shares representing that the certificate for the shares has been 
lodged with the company, and signed by the secretary below the 
name of the company. 

The following is a common fonn : — 

'' Certificate lodged. 

" The X. Company Limited. [Affixed by rubber stamp.] . 

(Signed) "John Smith, Secretary. 



77 



The practice of giving certifications has arisen from the difficulty 
felt by members of the Stock Exchange in settling their accounts 
as buyers and sellers of shares where the seller's certificate does 
not accompany his transfer. If the seller's certificate includes more 
shares than he sells, he does not deliver it to the buyer with the 
transfer, but produces his certificate and the transfer to an officer 
of the company, and he certificates the transfer; and buyers and 
their brokers act on the faith of this certification.^ 

A certification at most only amounts to a representation that the 
documents mentioned in the transfer have been lodged apparently 
in order, and showing a primd facie title in the transferor to 
transfer the shares; it does not warrant his title nor the validity 
of the documents. If, then, a certification is given, the company 
is not estopped from showing that the transferor had no title, or 
that the documents are invalid.^ 

Moreover, the secretary of a company is not authorized to do 
more than to give a certification in respect of certificates actually 
lodged in the office ; and if he gives a certifixsation when the certifi- 
cates have in fact not been lodged, the company is not estopped 
from showing that the certificates were not in fact lodged.' 

» BUhop V. Bdlkis Qnuol. Co. (1890), 25 Q.B.D. 612, at 619, C.A, 

*Ibid. 

* Whiteehureh v. Cavanagh (1902), AC. 117, H L. revg. C.A This decision 
appeftTS to overrule that in McKay't Cate (1896) 2 Gh. 767. 
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The duties of a companT's secretary are of a limited and a humble 
oharacter. He is a mere servant, and no one can assume that he 
has authority to represent anything at all.^ 

Nor has the managing director of a company, to whom its com- 
mercial business is entrusted, authority to bind the company by 
joining in a certification, for the transfer of its shares is no part of 
its " commercial business."^ 

It is necessary to bear in mind that there is a marked difference 
between a certification and a certificate. A certificate is under the 
seal of the company, and is made by statute primd facie evidence 
of title ;^ and the issue of a certificate will, as we have seen, fre- 
quently raise an estoppel against the company. 

This difference is well illustrated by the two cases of Bishop v, 
Balhis Consolidated Company y^ and Tomkinson v. Balkis Con- 
solidated Company,^ both of them arising out of the fraud of one 
Powter. Powter, the registered owner of many shares in the 
defendant Company, transferred 5,000 of them to purchasers, who 
became registered as the owners and received a certificate for these 
shares, a note of the transfer being indorsed on Pewter's original 
certificate which had been lodged with the Company. 

In Bishop^s CasCy Powter afterwards purported to transfer a 
portion of the same 5,000 shares to another purchaser, who again 
sold and executed a transfer of them to Bishop. Both of t^ese 
latter transfers were certificated by the secretary, and on the faith 
of the certificated transfer to himself Bishop paid the price of the 
shares, and afterwards obtained new certificates for them; but the 
Company having discovered Pewter's fraud, refused to register 
Bishop. In an action against the Company to recover the value 
of the shares, it was held that the Company were not estopped by 
the certification from impugning the plaintiff's title on the ground 
of the invalidity of the transfer to his transferor; nor were they 
in this case estopped by the certificates, because Bishop had not 
altered his position to his detriment by reason of their issue, since 

1 Per Lord Macnaghten, ibid. (1902) A.O. at 124, citing Lord Eiher, M.B., in 
Barnet v. Smth London Tram, Co, (1887), 18 Q.B.D. at 817. See also British 
Mvtv^zZ Bank v. Chamtcood Forest By, (1887), 18 Q.B.D. 714, O.A., revg. 
Q.B.D., where the defendant Co. were held not to be liable for the false 
answers fraudulently given by their secretary for his own benefit to the 
plaintiffs that oertam debenture stock had been properly issued by the Ck>., 
and that certain transfers thereof were valid. 

« Whitechurch v. Catanagh (1902), A.C. at 131-132, 133, 143. 

* See, ante, pp. 103, 105. 

* (1890) 26 Q.B.D. 77, and in C.A. 612. 

> (1891) 2 Q.B. 614, G.A. ; aff. in H.L. sub nom. Balkis Qmsol, Co. v. Tomkin-^ 
son (1893) AC. 396. 
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he had before receiving them paid his money on the strength of the 
oertification only.^ 

In Tomkinson's Case, Powter in like manner purported to transfer 
another portion — 1,000— of the same 5,000 shares, and got the 
secretary of the Company to put a certification on the transfer, 
which Powter then deposited as security for an advance with Tom- 
kinson^ a stockbroker, who lodged it with the Company for registra- 
tion. The Company afterwards issued a certificate duly signed 
and sealed to Tomkinson, certifying that he was the proprietor of 
the 1,000 shares. Tomkinson then, being entitled to reimburse 
himself by realizing, sold the shares and lodged with the Company 
his certificat-e, together with transfers in favour of the various 
purchasers, in order that they might be certified. This was done, 
and the transfers, certified by the secretary, were returned to 
Tomkinson and handed to the purchasers. The Company, having 
then discovered Pewter's fraud, refused to register the purchasers 
from Tomkinson, who was consequently obliged to purchase other 
shares for his customers at a higher price. 

In an action by Tomkinson against the Company to recover 
the amount so paid by him, it was held that the Company were 
estopped by their certificate from denying that he was the pro- 
prietor of the shares, and he was held to be entitled to recover from 
the Company the damages which he had in fact sustained owing 
to their refusal to register the purchasers from him. 

Good Faith. 

It is quite clear that it is only when the transferee or pledgee 
of instruments,"" whether negotiable or not, has taken them in good 
faith, that he can in any case acquire a better title than his trans- 
feror or pledgor. 

It is, therefore, of the first importance to ascertain what is 
meant by good faith. It would be of little use to attempt to define 
it. The circumstances of business transactions are of infinite 
variety, and every case must be decided on its own merits. Good 
or bad faith is a question of fact depending on the circumstances. 

If a thing is done honestly, however negligently, it is deemed to 
be done in good faith.^ If a man give value for a negotiable in- 
strument, he will acquire a good title provided he took it honestly ; 
and therefore his title will not be defeated by showing that he was 



' 25 Q.B.D. at 86. This latter point was not argued on the appeal. Cf- 
Dixon V. Kennaway (1900) 1 Oh. 883, ante, p. 162, where the plaintiff was held 
to have relied on the certificate to her detriment. 

2 See as to bill transactions, B. of E. Act, 1882, s. 90. 
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careless, or negligent, or foolish, in not suspecting that there was 
something wrong about it.* 

Accordingly, in Venahles v. Baring,^ where some negotiable 
bonds payable to bearer of an American Railroad Company were 
stolen in 1883 from the defendants, Messrs. Barings, who were the 
London agents of the Company, and who immediately advertised 
the loss of the bonds, stating their numbers, both publicly and by 
notice sent to bankers in London and Paris, and in 1891 the agents 
in Paris of the plaintiff, who was a banker in London and Paris, 
advanced money in good faith to a customer on the security of 
some of the stolen bonds, it was held that even if the plaintiff's 
agents had been negligent in not observing that these bonds bore 
the numbers advertised, yet as they took them in good faith, the 
plaintiff had a good title to them. 

But carelessness, or negligence, or folly, when taken in connection 
with the surrounding circumstances, may be evidence of bad faith, 
and if the tribunal which has to decide the question comes to the 
conclusion that the person taking the security did not make an 
honest blimder, but had a suspicion that there was something wrong 
— ^that he was affected with notice of something fraudulent in the 
transaction — then he will be held not to have acted in good faith.' 

If, therefore, a banker makes advances to a customer on the 
security of negotiable instruments, or of instruments not negoti- 
able but of which the banker takes a legal transfer, the customer 
not bein^ entitled to pledge them for the amount advanced, the 
extent of the banker's right to retain the instruments or their 
proceeds will depend upon whether he took them in good faith. If 
the customer is known to be a money dealer or stockbroker or 
other agent, the question whether the banker took the securities in 
good faith, or, on the other hand, whether he had reason to suspect 
that his customer had a limited authority only, is sometimes very 
difficult to determine, as will be seen by a careful comparison of 
the two important decisions of the House of Lords in Lord Sheffield 
V. London Joint Stock Bank, in 1888^ and the London Joint 
Stock Bank v, Simmons in 1892.^ 

» Raphael v. Batik of England (1855), 17 Common Bench Rep. 161 ; per 
Byles, J., in Swan v. NoHh British Australas, Co. (1863), 2 Hurlstone and 
Coltman's Rep. at 184-185 : per Lord Hersohell in London J 8. Bank v. 
Simmom (1892) AC. at pp. 218-219, 223. 

« (1892) 8 Ch. 527. 
. • See j!?er Baggallay, L.J., in Re Gomersall (1875), 1 Ch. D. at 146 ; per Lord 
Blackbnm in Jme^ v. Gordon (1877), 2 AC. at 628-629. Cf, as to constructive 
notice, wr Wigram, V.-C, in Jones v. Smith (1841), 1 Hare at 55-56 ; and per 
Lord Hersohell in London J 8. Bank v. Simmons (1892) AC. at 221, 223, 
tAia^posty pp. 171-172, 173. 

* 13 A.C. 333 ; in C.A (1886), sub nam, Easton v. London J, 8. Bank, 34 
Ch. D. 95 : and set out infra. 

» (1892) AC. 201, set outpost, p. 172. 
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In Sheffield v. London Joint Stock Bank^^ Lord Sheffield gave to 
Easton, with whom he was associated in a financial adventure, 
certain certificates of railway stock, with transfers executed in 
blank, and bonds of foreign companies payable to bearer, for the 
purpose of obtaining from Mozley, a money dealer in the city olF 
London (idiose business was to carry out such transactions on a 
rery large scale in conjunction with some of the principal Joint 
Stock Banks), an advance of £26,000, by depositing with him 
those securities. Easton agreed with Mozley that the advance 
should be made, and that during the continuance of the loan the 
current market price of the securities should represent a value of 
20 per cent, above the loan, and that if it became less, Elastoa 
should provide additional security or pay off a portion ; and that on. 
default Mozley might realize the securities for the purpose of 
repapng himself. Easton was aware that Mozley's course of busi- 
ness was to deposit securities with banks to cover his own indebted- 
ness to them, but he did not communicate this fact to Lord 
Sheffield. Mozley, in accordance with his usual course of dealing, 
deposited with three Banks these securities, together with securities 
of other customers, en bloc to cover large loans to himself, amount- 
ing to £141,500, £100,000 and £70,000 respectively. The trans- 
fers of Lord Sheffield's stock were filled in with the names of 
nominees of the Banks, and duly registered in the books of the 
Railway Company who sent notice of the transfers to Lord Sheffield. 
Mozley also gave each of the Banks a memorandum of deposit,^ 
purporting to charge all the securities deposited with his indebted- 
ness, and authorizing the Bank to realize them if during the con- 
tinuance of the loan the securities should not represent a value of 
10 per cent, above the loan. 

The Banks were well aware of the nature of Mozley's business; 
that he borrowed from them and lent at a higher rate of interest 
to his customers, who wore principally members of the Stock 
Exchange ; that the bulk of the securities deposited were those of 
his customers, and that they were exchanged from time to time to 
suit the customer's convenience. On every settling day the Banks 
permitted him to withdraw the securities mentioned in a list sent in by 
him the previous day, on his undertaking to restore securities of 
equal value by the end of the day, although they frequently allowed 
him some days' indulgence. In his correspondence with the Banks, 
he referred to lists of securities as coming from his " clients " ; to 
a client pressing him for delivery of particular stock, as it was 
sold; and to his "customer," or his "borrower" having omitted 



» (1888), 13 A.C. 883, HX. revg. CJL ; see S.C. suh nom. Boston v. London 
J, S. Bank (1886), 84 Oh. D. 95. 

2 These were similar to the form printed ante, p. 92. 



Good Faith. 169 

to exchange securities deposited ; and in some cases he deposited at 
the Banks, together with the securities, the deposit notes given him 
hj his own customers.^ 

. In May, 1883, Mozley's affairs went into liquidation, and the 
Banks sold some of Lord Sheffield's securities, and claimed to hold 
the proceeds and the unsold remainder as security for all the debt 
due to them from Mozley. 

Easton and Lord Sheffield then brought an action against the 
Banks, claiming a declaration that the plaintiffs were entitled upon 
Mozley's liquidation to redeem Lord Sheffield's securities on pay- 
ment of the sums due from the plaintiffs to Mozley, and claiming 
damages for the conyersion of those sold. 

At the trial, besides the facts above stated, the evidence disclosed 
that it was customary for money dealers in Mozley's position to get 
large advances from certain banks in the city of London in the 
same manner as he had done, but although this was the general 
course of dealing and practice as between money dealers and those 
banks, it was held that ^' there was no such general custom proved 
as would bind any one dealing with a money dealer, unless it was 
shown that he had notice of the practice, and he was proved to have 
dealt with him on the footing of that practice."^ And it was proved 
that Lord Sheffield had no knowledge of this practice, nor was he 
aware, before Mozley's liquidation, that his securities had been 
pledged for more than £26,000. 

Upon this state of facts, Mr. Justice Pearson held that Lord 
Sheffield had entrusted Easton with the securities to deal with 
them as if they were his own, and had treated Easton as his debtor ; 
that Easton must be treated as principal in obtaining the loan 
from Mozley, and not as Lord Sheffield's agent, or as having any 
limited authority whatever with regard to the securities ; that, 
quite independently of any usage, Easton had assented to Mozley's 
mode of dealing with the securities by depositing them with the 
Banks to cover the entire amount of his indebtedness from time to 
time, and therefore he could not complain of what Mozley had done, 
and Lord Sheffield could have no greater rights than Easton had ; 
and that the action must be dismissed.^ 

The Court of Appeal, while not agreeing with this view of the 
facts, being of opinion that Easton's authority was limited by Lord 
Sheffield to pledging the securities, yet held that Lord Sheffield was 
estopped from objecting to the Banks' title to the securities, and 



* These facts are taken from the Cases and Appendix lodged in the House of 
Lords. 

2 See per Cotton, L. J., 34 Ch. D. at 106 ; app. by Lord Watson, 13 A.C. at 348. 

* 55 Law Times Bep. 678, at 680-682. 
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* 

that the Banks, having the legal title in the stock and having 
obtained the bonds in their ordinary course of dealing with Mozley 
without anj reason for suspecting that he was exceeding his autho- 
rity, were purchasers for value without notice, and were entitled to 
hold them as security for the whole amount of his debt.^ 

The House of Lords,^ however, reversed this decision, and held 
that the Banks were not purchasers for value without notice ; that 
under the circumstances they ought to have inquired into the extent 
of Mozley's authority ; and that, upon payment to the Banks of the 
money advanced by Mozley to Elaston with interest, Lord Sheffield 
was entitled to redeem the securities unsold and to receive the value 
of those sold.' 

Their Lordships, instead of agreeing with the Court of Appeal 
in accepting as sufficient the explanation of the Bank officials that 
they believed Mozley had full power to deal with all the securities, 
drew from the evidence the conclusion that the Banks knew that 
the bulk of the securities lodged by Mozley were those of his 
customers, and that he was not acting by right of ownership. The 
Banks were therefore not justified in assuming without inquiry that 
Mozley had the owner's authority to pledge the securities for their 
full value against the advances which they made to him. It was 
immaterial whether the securities were negotiable or not; for the 
holder of a negotiable seciirity who has reason to believe that it 
does not belong to his transferor or pledgor does not get a good 
title merely by virtue of its negotiability. No general custom of 
trade had been proved that money lenders dealt with their cus- 
tomers on the footing of mortgaging en bloc the securities of various 
customers to secure their own debt ; and a course of dealing (such 
as had been proved) between a particular money lender and a bank, 
and not between him and his customer, could not affect the customer 
unless he was aware of its existence. 

This decision of the House of Lords created something approach- 
ing to consternation in the banking world, and the eff^t of it was 
very generally misunderstood in the legal profession, and was not 
correctly appreciated even by learned Judges of the Court of 
Appeal,^ until four years later the House of Lords in the Londmi 
Joint Stock Bank v. Simmon^ explained that the decision had 
turned entirely on the peculiar circumstances of the case, and 
laid down no new principle of law whatever. 

> (1886), 34 Ch. D. 95 ; 56 Law Times Rep. 678. 

« Lords Halsbury, L.C., Watson, Bramwell, and Macnaghten. 

» (1888), 13 A.O. 333 ; 58 Law Times Rep. 735. 

^ See per Lord Watson, (1892) A.C. at 214 ; and Lord Macnaghten, ibid. 
at 225. 

* Lords Halsbury, L.C., Watson, Herschell, Macnaghten, and Field. (1892> 
A.C. 201. 
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It was explained^ that in Lord Sheffield's Case the House had 
been satisfied upon the evidence that the Banks had such notice 
and knowledge of the limited title of their pledgor as made 
it inconsistent with fair mercantile dealing that they should retain 
Lord Sheffield's securities for any sum beyond the extent of the 
pledgor's interest, and to claim to do so was therefore a want of 
good faith. 

Lord Herschell (who had not been present in Ltyrd Sheffield's 
Case) examined^ that decision at considerable length, and in stat- 
ing what he understood to be the grounds of the judgment, which 
had not "questioned, much less purported to overrule, any prior 
authority,'^ he pointed out that Mozley was himself a pledgee of the 
securities, and as such had an undoubted right to repledge them. 
He in fact repledged them as security for a sum exceeding that for 
which he held them in pledge, and the question was whether the 
Banks could insist on retaining them for the larger, or only for the 
smaller, sum. Their Lordships had considered that the Banks had 
reason to believe that in pledging them for his entire indebtedness 
Mozley was exceeding any authority he had to deal with them, and 
that the circumstances put the Bank upon inquiry. 

Now when a person is put on inquiry he is in law deemed to know 
the facts which he would have ascertained if he had made inquiry. 
By abstaining from so doing, his position is made neither better nor 
worse than if he had made inquiry and had received the answer. 
Supposing Mozley had been questioned as to his right to deal with 
the securities, and had given a satisfactory assurance, 
and there had been no reason to doubt his honesty, their 
Lordships' decision must have been in favour of the Banks. But 
as the case stood, their Lordships must have entertained the opinion 
that there was no grovmd for supposing that, if Mozley had been 
asked the question, he would not have stated the facts truly, and 
have admitted that his authority was limited. It was therefore 
contrary to good faith for the Banks to retain the securities for 
anything beyond the sum for which he could legitimately pledge 
them. It will thus be seen that the judgment turned entirely upon 
the view taken of the facts, and left untouched " the established 
rule of law, that a person taking a negotiable instrument in good 
faith and for value obtains a title valid against all the world." 

As to being put upon inquiry, Lord Herschell said he would " be 
very sorry to see the doctrine of constructive notice' introduced 
into the law of negotiable instruments. But regard to the facts of 

* By Lord Watson, ibid, at 214, and Lord Macnaghten at 225-226. 
2 (1892) A.C. at 219-221. 

• As to the doctrine of constructive notice, see the able exposition of the 
law by Wigram, V.-C, in Jones v. Smith (1841), 1 Hare, at 55-66. 
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which the taker of such instruments had notice is most material in 
considering whether he took in good faith. If there be anything 
which excites the suspicion that there is something wrong in the 
transaction, the taker of the instrument is not acting in good faith 
if he shuts his eyes to th& facts presented to him and puts the sus- 
picions aside without further inquiry." 

In order to appreciate the true effect of the decision in Lord 
Sheffield's Cas^ it is necessary that the facts should be carefully 
distinguished from those that arose in Simmons tK London Joint 
Stock Bank,^ especially as the House of Lords held that the Court 
of Appeal^ was in error in deciding that the latter case was 
goremed by the decision in the former. 

In Simmons v, London Joint Stock Bank} the plaintiff having 
bought the bonds of a foreign company, payable to bearer and 
known as Cedulas, left them in the hands of Herapath, Delmar and 
Co., his stockbrokers, for safe custody. Delmar, one of the firm of 
brokers, sold them without the plaintiff's authority, and bought 
others of the same kind which he entered by their proper niunbers 
in his books as the plaintiff's bonds, and pledged them together 
with securities of other customers with the defendant Bank to 
secure an advance of £6,000. The Bank had for many years been 
in the habit of making advances to Delmar's firm, which was of 
high standing on the Stock Exchange, as well as to many other 
stockbrokers and money dealers on the security of stocks, shares, 
and bonds, which were frequently changed at the fortnightly settle- 
ments. The Bank followed precisely the same course of dealing 
with both stockbrokers and money dealers, who when they brought 
such securities to pledge were asked no question as to the owner- 
ship, the Bank granting facilities for withdrawing such of the securi- 
ties pledged as the customers might at any time require. Some of 
these customers were firms of stockbrokers in a very large way of 
business who were known to the Bank to lay themselves out for 
dealing in money and making advances — ^principally to other stock- 
brokers.^ Delmar having absconded, the Bank sold the securities 
in discharge of his debt, and the plaintiff sued the Bank for the 
proceeds with interest. 

The Court of Appeal,^ held that the Bank was not a bond fide 
holder for value without notice, since the Bank knew that the bonds 
might very probably belong to one or more of Delmar's clients, 

» (1888), 18 A.C. 383. 

« (1891), 1 Ch. 270, C.A. ; rev. in H.L., sub nom, London J, S. Bank r. 
Simmons (1892), A. C. 201. 

' Constitnted of Lindley, Bowen and Fry, LL. J J. 

* Ti^en from evidence in Appendix lodged in the House of Lords. 

* (1891) 1 CK at 294-295. 
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and did not honestly believe either that Delmar was the owner, or 
had the authority of the various owners to deposit their securities 
en bloc as cover for a lump sum advanced to himself, but, relying 
upon his honesty, the Bank made no inquiry as to his actual autho- 
rity. The case was, therefore, in the opinion of the Lords Justices 
governed by Lord Sheffield's Case, and the judgment in favour of 
the plaintiff should be affirmed. 

The House of Lords^ reversed this decision on the groimd that 
the facts were totally different from those proved or inferred in 
Lord Sheffield's Case; that there were in the present case no cir- 
cumstances to create suspicion ; and the Bank, having taken negoti- 
able instruments for value and in good faith, was entitled to realize 
them and retain the proceeds. 

In their Lordships' opinion, the Bank had no reason in the present 
case to know in what capacity Delmar became possessed of the 
bonds, or to suppose that he had only a limited authority, seeing 
that stockbrokers in the ordinary course of business are employed 
to sell or raise money upon their customers' securities. If he had 
authority to pledge the bonds to their full value, as the Bank 
appears to have honestly believed, it was immaterial to the owner 
whether they were so pledged alone or en bloc with others. The 
practice of pledging securities of various owners en bloc, which 
prevails among stockbrokers as among bill-brokers, has advantages 
for customers in general, though it may occasionally operate hardly 
on an individual.^ 

Lord Herschell observed' that "when a person whose hqnesty 
there is no reason to doubt offers negotiable securities to a banker 
or any other person, the only consideration likely to engage his 
attention is, whether the security is sufficient to justify the advance 
required." The law does not lay upon him the obligation of making 
any inquiry into the title of the person whom he finds in possession 
of them. Of course, if there were anything to arouse suspicion or 
to lead to a doubt, and if no inquiry were made, or if on inquiry 
the doubt were not removed and the suspicion dissipated, there 
would then be an absence of good faith. 

The result of these two decisions of the House of Lords, the im- 
portance of which to the mercantile community can hardly be 
overrated, appears to be that where a banker makes advances to a 
customer on the pledge of negotiable instruments, or of instruments 

» (1892) A. 0. 201. 

« As pointed out in Foster v. Pearson (1835), 1 Crompton, Meeson and 
Bo8coe'8 Rep. at 859, it may give facilities for raising money, because a great 
capitalist may be willing to advance money in this way who would not 
discount each particular bilL 

» (1892) A, C. at 223. 
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not negotiable but of which the banker takes a legal transfer, as 
security for the whole amount of the customer's indebtedness to the 
banker, the right of the banker to hold them for that amount, or 
merely for a lesser amoimt, or for no amount at all, will depend 
upon whether the banker at the time of receiving the securities or 
of making the advance knew or liad reason to know that the 
customer was an agent having limited authority only. Mere know- 
ledge that the customer was an agent — e,g. a broker — does not 
make it inciunbent on the banker to make further inquiry/ and 
therefore such knowledge will not prevent his retaining the securi- 
ties for the whole amount of the customer's debt. But in case he 
has any reason to suspect that the customer is an agent with limited 
authority, then if he abstains from inquiry as to the extent of that 
authority, he cannot retain the securities as against the customer's 
principal for any greater amount than the customer could have 
done. If, however, he makes inquiry and receives a satisfactory 
assurance upon which he honestly relieB,^ he is then entitled to 
retain the securities, and (when given the power) to realize them 
and retain the proceeds, for the whole amount of his customer's 
indebtedness. 

The distinction between the inferences drawn by the House of 
Lords in Lord Sheffield's Case and those drawn in Simmons* Case 
would seem in effect to depend upon the knowledge by the Banks of 
the nature of the business carried ou by the money dealer in the 
former, and by the stockbrokers in the latter case. Securities 
pledged by a money dealer may be pledged almost exclusively for 
his customers in respect of advances made to them, and it may 
therefore well be that the bankers with whom he deals will have 
actual knowledge that his agency is of a limited character only. 
Ordinary stockbrokers, on the other hand, frequently have actual 
authority to sell or pledge,' and the banker may have no knowledge 

' Cf, per North, J., in Bentinch v. London J. S, Bank (1893), 2 Ch. 120, at 
138-139. On the same principle, if a stockbroker, in frand of his principal, 
pays a cheque in to his account which is overdrawn, the mere fact that the 
banker knew him to be a stockbroker and believed the money to be in his 
hands as a broker acting for clients, does not put the banker on inquiry ; and 
the principal cannot recover the money from the banker unless he can show 
that the latter had reason to suppose that the broker was not justified in 
paying in that particular amount v Thomson v. Clydesdale Bank (1893) A.C. 
282, H.L. 

^ From a practical point of view there seems to be a good deal of force in 
the reply given by a bank manager when pressed in cross-examination upon 
his never questioning customers as to the ownership of securities deposited 
with him against advances : — '* We should have merely affronted the good 
customer, and the fraudulent one would have said they were good.*' 

' In the case of negotiable instruments authority to sell implies authority 
to pledge: see per Lord Herschell in London J, 8, Bank v. Simmons (1892) 
A.C. at 217-218. 
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that in a particular case the broker's agency is limited. Moreover, 
in all contango transactions the broker is the absolute owner of 
the shares, and where he has advanced the money and the shares 
have been transferred to him, he is entitled to deal with them.^ At 
the same time it is well known that enormous transactions are daily 
carried on by brokers precisely similar in character to those which 
were carried on by the money dealer in Lord Sheffield's Case,^ fi»nd 
if the lending Bank are aware that a customer's transactions are of 
that character, they may, it would seem, be put on inquiry. 

Gontangoes. 

In this connection it may be well to say something with regard 
to contango or continuation transactions which now form a very 
large proportion of the whole business on the Stock Exchange.' 

Contango (which apparently is a word arbitrarily formed from 
continue) is the charge per share or per cent, which is paid by the 
buyer to the seller for postponing transfer to a future settling day. 
It is the opposite of backwardation, which is the percentage paid 
by the seller to the buyer for the privilege of keeping back delivery 
till a futiu^e settling day.* 

To continue is a Stock Exchange term meaning to sell and to 
agree to rebuy the same amount of stock or shares at a future day 
at the same price and a sum for the accommodation.^ 

In these dealings a client directs a broker to buy shares or stock 
for which the client is not himself at the time finding the money to 
pay, and the broker, who provides the money, borrows it for the 
purpose. This is done sometimes by a pure and simple loan; but 
in a very large majority of cases, it is done by the broker finding 
the money on contango, and then what happens is this : — ^he is by 
the contract, not the mortgagee or pledgee, but the purchaser of 
the shares out and out, and they become his own property. The 
shares are not yet transferred to him; but, as between the client 



» See Bentinch v. London J. S. Bank (1893) 2 Ch. 120, and contangoes de- 
scribed infra, 

^ As to a class of brokers who are chiefly employed in such transactions, 
see ante, pp. 44-45. 

' Stated by the Official Assignee of the Stock Exchange to amount to 
fonr- fifths, and by another witness to nineteen-twentieths, of the whole 
business, in their evidence in Bentinok v. London J. S, Bank (1893), 2 Oh. 120, 
at 125, 140. 

* A Stock Exchange poet thus sings : 

*' The Bear a good contango loves, 
The Bull a backwardation." 

* Per CA. in Bongiovanni v. Society Generate (1886), 54 L.T. 320. 
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and himself, he becomes the absolute owner of the property, sub- 
ject, however, to an agreement made at the same time, that he is 
to re-sell to the client, not the identical shares, but a like amount 
of similar shares, usually on the next account day (although a later 
day may be fixed by arrangement) at a price larger than that for 
which he gave his client credit on the first occasion, in. order to 
cover interest. The large amoimt of business done in this way 
affords ample ground upon which a banker may fairly come to the 
conclusion that shares or stocks held by brokers are within their 
absolute power, and therefore any doubt or suspicion which he 
might otherwise have entertained would be at once allayed by his 
knowledge of the course of business.^ 

Where a oroker purchasing stock from a jobber makes an agree- 
ment with him to *' continue," there are eventually three contracts 
made between them : — 

1. The original purchase for the next settling day. 
And then two further contracts : 

2. To sell for the same settling day the same amount of stock as 
he has bought (which practically cancels the original purchase). 

3. To buy at the same price as sold the same amount for the 
subsequent settling day. 

If in such a case the broker performs his contract to rebuy 
(No. 3), he is entitled to receive the araoiuit of stock originally 
sold to him (No. 1) afterwards resold by him (No. 2), and if it 
is delivered to him the transaction is closed. If it is not delivered, 
he is entitled to damages in respect of the loss he has sustained 
(if any) by not getting it.^ 

If, however, the broker makes default by not paying the piux5hase 
money, he is liable for breach of contract (No. 3). If the stock 
has gone up, the jobber will have been the gainer, and he could 
recover only nominal damages. If the stock has gone down, the 
jobber can recover as damages the difference between its market 
value at the time when the broker ought to have paid and the price 
which he agreed to pay.' 



> This is taken from the rSsumS of the evidence as to contango transactions 
given by North, J., in BeiUinek v. London J, 8. Bank (1893), 2 Ch. at 
140-141. 

2 See^Mfr C.A. in Bongiovanni v. 8oc, O^rale (1886), 64 L.T. at 821. 

« Ibid. 



APPENDIX OF STATUTES. 



PAGE 

The Paotops Act, 1889 178-188 

The Factors (Scotland) Act, 1800 ... 18S 



N 



178 



The Fadort Aei, 1889. 



The FaxAoTB Aot, 1880. 

52 & 53 Yicr., o. 45. 



ARRANGEMENT OF SECTIONS. 



8KCTI02r 

1. Definitions 



Preliminary, 



PAOB 

179 



DispoeituyM hy Mercantile AgenU, 
2. Powers of mercantile agent with respect to disposition of 

ICwvwUl ••• ••• ••• ••• ••• ■•• 

3.. E£Feot of {hedges of documents of title 

4. Fledge for antecedent debt 

5. Rights acquired by exchange of goods or documents 

6. Agreements through clerks, etc. ... 

7. Proyisions as to consignors and consignees 



180 
180 
180 
180 
181 
181 



Dispositions by Sellers and Buyers of Goods, 

8. Disposition by seller remaining in possession 181 

9. Disposition by buyer obtaining possession 181 

10. Effect of transfer of documents on vendor^s lien or right 

of stoppage in transitu 181 



Supplemental, 




11. Mode of transferring documents ... 


182 


12. Saving for rights of true owner 


182 


13. Saving for common law powers of agent ... 


182 


14. Repeal 


182 


15. Commencement 


182 


16. Extent of Act 


182 


17. Short title 


182 


SCHBDULB 


183 



The Factors Act, 1889. 179 



The Factors Act, 1880. 

52 & 53 ViOT., c. 45. 

An Act to amend and consolidate tlie Factors Acts. 

[26th August, 1889.] 

Bb it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal 
and Commons, in this present Parliament assembled, and by the 
authority of the same as follows : 

Preliminary. 
1. For the purposes of this Act — Deflnitiom. 

(1.) The expression " mercantile agent" shall mean a mercantile 
agent having in the customary course of his business as such agent 
authority either to sell goods, or to consign goods for the purpose 
of sale, or to buy goods, or to raise money on the security of 
goods : 

(2.) A person shall be deemed to be in possession of goods or of 
the documents of title to goods, where the goods or documents are 
in his actual custody or are held by any other person subject to his 
control or for him or on his behalf : 

(3.) The expression " goods " shall include wares and mer- 
chandise : 

(4.) The expression " document of title " shall include any bill of 
lading, dock warrant, warehouse-keeper's certificate, and warrant 
or order for the delivery of goods, and any other docimient used in 
the ordinary course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, either by en- 
dorsement or by delivery, the possessor of the document to transfer 
or receive goods thereby represented: 

(5.) The expression " pledge " shall include any contract pledg- 
ing, or giving a lien or security on, goods, whether in consideration 
of an original advance or of any further or continuing advance, or 
of any pecuniary liability : 

(6.) The expression " person " shall include any body of persons, 
corporate or imincorporate. 

N 2 
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meroantila 
Agent with 
retpeot to 
disposition 
of goods. 



Effeotof 
pledges of 
documents 
of title. 

Fledge for 
antecedent 
debt. 



Bights 
acquired by 
exchange of 
goods or 
documents. 



Dispoiitions hy Mercantile Agents, 

2.— (1.) Where a mercantile agent is, with the consent of the 
owner, in possession of goods or of the documents of title to goods, 
any sale, pledge, or other disposition of the goods, made by him 
when acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this Act, be as valid as if 
he were expressly authorised by the owner of the goods to make 
the same: provided that the person taking \mder the disposition 
acts in good faith, and has not at the time of the disposition notice 
that the person making the disposition has not authority to make 
the same. 

(2.) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title to 
goods, any sale, pledge, or other disposition, which would have 
been valid if the consent had continued, shall be valid notwith- 
standing the determination of the consent: provided that the 
person taking under the disposition has not at the time thereof 
notice that the consent has been determined. 

(3.) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his being or having been, 
with the consent of the owner, in possession of the goods repre- 
sented thereby, or of any other documents of title to the goods, his 
possession of the first-mentioned documents shall, for the purposes 
of this Act, be deemed to be with the consent of the owner. 

(4.) For the purposes of this Act the consent of the owner shall 
be presumed in the absence of evidence to the contrary. 

8* A pledge of the documents of title to goods shall be deemed 
to be a pledge of the goods. 

4. Where a mercantile agent pledges goods as security for a 
debt or liability due from the pledgor to the pledgee before the 
time of the pledge, the pledgee shall acquire no further right to 
the goods than could have been enforced by the pledgor at the time 
of the pledge. 

5. The consideration necessary for the validity of a sale, pledge, 
or other disposition, of goods, in pursuance of this Act, may be 
either a payment in cash, or the delivery or transfer of other goods, 
or of a document of title to goods, or of a negotiable security, or 
any other valuable consideration ; but where goods are pledged by 
a mercantile agent in consideration of the delivery or transfer of 
other goods, or of a document of title to goods, or of a negotiable 
security, the pledgee shall acquire no right or interest in the 
goods so pledged in excess of the value of the goods, documents, or 
security when so delivered or transferred in exchange. 
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6. For the purposes of this Act an agreement made with a Agreement! 
mercantile agent through a clerk or other person authorised in the oierio^etc. 
ordinary course of business to make contracts of sale or pledge on 
his behalf shall be deemed to be an agreement with the agent. 

7. — (1.) "Where the owner of goods has given possession of the ProrkioM 
goods to another person for the purpose of consignment or sale, ^ngignon 
or has shipped the goods in the name of another person, and the ^^^^^^1. 
consignee of the goods has not had notice that such person is not 
the owner of the goods, the consignee shall, in respect of advances 
made to or for the use of such person, have the same lien on the 
goods as if such person were the owner of the goods, and may 
transfer any such lien to another person. 

(2.) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 

Dispositions by Sellers and Buyers of Goods, 

8. Where a person, having sold goods, continues, or is in pos- Diapodtion 
session of the goods or of the docimients of title to the goods, the remiSingin 
delivery or transfer by that person, or by a mercantile agent poeaession. 
acting for him, of the goods or docimients of title under any sale, 
pledge, or other disposition thereof, or under any agreement for 

sale, pledge, or other disposition thereof, to any person receiving 
the same in good faith and without notice of the previous sale, shall 
have the same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods to 
make the same. 

9. Where a person, having bought or agreed to buy goods. Disposition 
obtains with the consent of the seller possession of the goods or obtaSSSg 
the documents of title to the goods, the delivery or transfer, by possession, 
that person or by a mercantile agent acting for him, of the good^ 

or docimients of title, under any sale, pledge, or other disposition 
thereof, or imder any agreement for sale, pledge, or other dis- 
position thereof, to any person receiving the same in good faith 
and without notice of any lien or other right of the original seller 
in respect of the goods, shall have the same effect as if the person 
making the delivery or transfer were a mercantile agent in pos- 
session of the goods or documents of title with the consent of the 
owner. 

10. Where a docimient of title to goods has been lawfully trans- Meet of 
ferred to a person as a buyer or owner of the goods and that documente 
person transfers the document to a person who takes the docu- ^^'J*^®^*^ 
ment in good faith and for valuable consideration, the last-men- of stoppage 
tioned transfer shall have the same effect for defeating any ** ^'•«»****' 
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vendor's lien or right of stoppage in transitu as the transfer of a 
bill of lading has for defeating the right of stoppage in transitu, 

SupplementaL 

^M^vring ^' ^^^ *^® purposes of this Act, the transfer of a document 
dooumentf. may be by endorsement, or, where the document is by custom or 

by its express terms transferable by delivery, or makes the goods 

deliverable to the bearer, then by delivery. 

SftTingfor 12. — (1.) Nothing in this Act shaU authorise an agent to exceed 
toue o^er. ^^ depart from his authority as between himself and his principal, 
or exempt him from any liability, civil or criminal, for so doing. 

(2.) Nothing in this Act shall prevent the owner of goods from 
recovering the goods from an agent or his trustee in bankruptcy at 
any time before the sale or pledge thereof, or shall prevent the 
owner of goods pledged by an agent from having the right to 
redeem the goods at any time before the sale thereof, on satisfy- 
ing the claim for which the goods were pledged, and paying to the 
agent, if by him required, any money in respect of wUch the agent 
would by law be entitled to retain the goods or the docimients of 
title thereto, or any of them, by way of lien as against the owner, 
or from recovering from any person with whom the goods have 
been pledged any balance of money remaining in his hands as the 
produce of the sale of the goods after deducting the amount of 
his lien. 

(3.) Nothing in this Act shall prevent the owner of goods sold 
by an agent from recovering from the buyer the price agreed to 
be paid for the same, or any part of that price, subject to any 
right of set-off on the part of the buyer against the agent. 



common Uiw ^^' '^^^ provisious of this Act shall be construed in amplifica- 
powers of tion and not in derogation of the powers exercisable by an agent 
independently of this Act. 



agent. 



Repeal. ^4. The enactments mentioned in the schedule to this Act are 

hereby repealed as from the commencement of this Act, but this 
repeal shall not affect any right acquired or liability incurred 
before the commencement of this Act imder any enactment hereby 
repealed. 

Commence- ^5. This Act shall commence and come into operation on the 
first day of January One thousand eight hundred and ninety. 

Extent of \Q, This Act shall not extend to Scotland. 

Act. 

Short title. 17. This Act may be cited as the Factors Act, 1889. 
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SCHEDULE. 



Enactments Repealed. 



Section 14. 



Session and Ohspter. 


Title. 


Extent of RepeaL 


• 

4 Qteo, 4. 0. 83 

(1823) 

6 Geo. 4. c. 94 
(1826) 

5 & 6 Vict. 0. 39 ... 

(1842) 

40 & 41 Vict. 89 ... 
(1877) 


An Act for the better protection of 
the property of merchants and 
others who may hereafter enter 
into contracts or agreements in 
relation to goods, wares, or mer- 
chandises entrusted to factors 
or agents. 

An Act to alter and amend an Act 
for the better protection of the 
property of merchants and others 
who may hereafter enter into 
contracts or agreements in rela- 
tion to goods, wares, or merchan- 
dise entrusted to factors or 
agents. 

An Act to amend the law relating 
to advances bon& fide made to 
agents entrusted with goods. 

An Act to amend the Factors Acts. 


The whole Act. 
The whole Act. 

The whole Act. 
The whole Act. 



The Factors (Scotland) Act, 1890. 

53 & 54 Vict., c. 40. 

An Act to extend ihe Provisions of the Factors Aot, 1889, to Scot- 
land. [Uth August, 1890.] 

Bb it enacted by, etc., as follows : 

1. Subject to the following proTisions, the Factors Act, 1889, tFf^&tz'' 
shall apply to Scotland : — 

(1.) The expression ''lien'' shall mean and include right of 
retention ; the expression '' vendor's lien " shall mean and 
include any right of retention competent to the original owner 
or vendor ; and the expression " set off " shall mean and in- 
clude compensation. 

(2.) In the application of section five of the recited Act, a sale, 
pledge, or other disposition of goods shall not be valid unless 
made for valuable consideration. 

2. This Act may be cited as the Factors (Scotland) Act, 1890. short title. 



Vict. c. 46, 
to Scotland. 
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forwarded with bill of exchange for acceptance by seller to 

buyer 20,76,82 

holder of , with notice that goods not shipped 20-21 

indorsee of : see assignee of, supra, 

indorsement and delivery of : see also transfer of, infra. 

is symbolical delivery of goods 38 

passes the whole property, when 14,38 

when not 14, 52 

marks, statement of , in 21,22 

often overridden by general clause 22 

master, duty of , under 12,18,19,53,54 

negotiable in no sense, when 24-25 

in what sense 8,12,24,53-54,81 

pcuriuvO uO «.. ... ... ... ... ... ... ... ... X^ 

pieUge ox ... ... ... ••• ... ... ••• ... «..oi— 'o9, ox 

possession of, equivalent to possession of goods, when ... 14-17, 38, 39 

receipt of, deemed actual receipt of goods under S. of Qt, Act, 1893 39 

signed by agent with discretionary powers, not binding on 

principal ... ... ... ... ... ... 21 

by clerk or servant, binding on his master, when 21 

rarely until steps taken in pursuance of contract ... 9 

symbol of goods at sea ... ... ... ... ... ... ... 14, 38 

ceases to be, when 14-16, 53, 81 
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BILL OF LADIVQ^eontiHued), 

wTBiisrdr Ox ••• ••• ••• ••• ... 

by buyer defeats stoppage in traneita 

by eeUer determines his lien 

whether indorsed in fall or in blank 
mode of ..• ... ... ... ... 

to dilFerent parties, effect of 

ciyil and criminal liability for 

whether ezhansted after freight paid 

after goods Itmded 

^ wVFvm^ n .•« ••• ... ... ... ... .a 

cieini eQ ••• .*• ... ... ... •■ 

how far a good security, doabtful 

liberty to ship by other lines, reserved in 

limitation of liability, osoal in 

ODjeou oz ... ... ... ••• ••• .1 

used in the cotton trade ... 

whether within B.L. Act, 1856, doubtful 



PAOB 

... 12, 13, 24, 77 
.*• ... 74, id 

... 89, 72, 74, 75 
• •« ... o9, ol 

... 12,13,24,77 
...15-17, 51-52, 64 

61-52 

... ... 53, 81 

... ... xo 

23-24 

... .*• Jiv 

..a ••« ^O 

... ... £o 

... ... £v 

■•• ... £o 

... ... £9 

... ... £v^£'x. 



BOND : see DBBBNTITEB ; FORBiaN GOVEENMBNT. 

BOTTOMRY, defined 4 

BBOKEB : see also STOCKBROKER. 

class of, intermediary between lender and borrower 44 

distinguished from factor 44 

in mercantile world includes factor 44 

BxnrBR 

dispositions by ... 72,73-77 

of documents lawfully transferred to him ... 76 

of goods or documents, having obtained xKKsession 

with seller^s consent 40, 73, 74 

duty of, on receiving bill of ezchuige for acceptance with bill of 

lading 20,76,82 

when property does not pass to, notwithstanding delivery ... 19 

has passcKi to, unpaid seller*8 rights 83-84 

has not passed to, unpaid seller^s rights 83-84 

without notice that shares were no£ fully paid up 83-84 



CARRIEIB, duty of ... ... ... ... ... ... .•. ... 86 

possession of ... ... ... ... ... •>• ••• 86-86 

CAUSE OF ACTION, estoppel distinguished from 147-151, 162 n.' 

CERTIFICATE : see SCRIP ; SHARE CERTIFICATE ; STOCK 

CERTIFICATE ; WAREHOUSE-KEEPERS' 
CERTIFICATE; WARRANT; WHARFIN- 
GERS* CERTIFICATE. 

CERTIFICATION, company not estopped by 165 

uQuneu ... ... ... ... ... ... .•• X 04 

distinguished from certificate 166-166 

XOXIu ox ... ... ... ... ... ... ... XO% 

ODjeOu Ox ... ... ... ... ... ... XOx 

representation made by 164 

CHARGE : see also NOTICE ... 4-5, 123-130 

on one of several properties comprised in deed 96, 99 

CHARTERER, defined 9 
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CHAETERPARTY 

conditions of, incorporated in bill of lading 11 

UdJXXOU ••• ••• ••• ••• ••• ••• ••• ••• ••• «r 

ugnallj signed before any steps taken under it 9 

CHATTELS PERSONAL : see PROPERTY 117-118 

CHEQUES 

crossed "not negotiable " are negotiable in wide sense 8 

n^otiable in strict sense ... ... ... ... ... ... 8 

payable to order, whether indorsed or not, are ... 48-49 

CHOSE IN ACTION : see also DEBENTURE ; SCRIP ; SHARES ; 

STOCK. 

assignable, formerly not unless secured by bill or note 3, 7, 118 

indirectly, assignee suing in assignor's name. 118 

under Judicature Act, how 7,119 

assignee of, can sue in his own name under Judicature Act, when 119 

could not formerly accept by Statute 119 

defence ag^nst assignor is good against 7-8 

equitable interest in, gains priori^ by notice, when : 

see NOTICE. 124-126 

should give notice : see NOTICE 123-130 

takes subject to subsisting equities 119 

assignment of : see ^NOTICE. 117-119 

UvKJ u IB *•• ■•■ ... ... ••• ..• ... ..• ... JLxi 

CLcuneci *•* ... .*• ... ... ••• ... ... «..xxi,JLxo 

equitable ... ... ... •.• ... ••• ••• ... 118, 124—125 

every personal thing not in possession is 118 

fruits of, if withheld, only remedy is action 119 

Xegai ... ... .*• ... *•• ... •*• ... ...XXO,X m£ 

no occupation or enjoyment of, but of the fruits only ... -..118-119 

not formerly regarded as property 117-118 

now an important kind of property 117-118 

scrip, shares, stocks and debentures, includes 117, 118 

differ from other kinds of legal 120, 122 

transfer of : see assignable, and assignee of, ^pra; and NOTICE. 117-119 

CLERK, of mercantile agent, agreement through 71 

signing bill of lading binds his master, when 21 

COMPANY: see also DEBENTURE; ESTOPPEL; NOTICE; 

REGISTER OF MEMBERS OF COMPANIES, 
etc.; SCRIP; SHARES; SHARE CERTIFI- 
CATE ; STOCK ; STOCK CERTIFICATE. 

act not warranted by statute creating, ultra vires 110, 159 

act ultra vires, cannot be compelled to do 160 

articles of association of 109,120,121,129,131,133 

act not warranted by, may be intra vires of the 

Company 110 

transfers subject to approval of directors under ... 121 

charges by, of certain kinds to be registered 109 

director, managing, of , authority of 165 

directors of, must exercise powers reasonably and fairly ... 121 

personally liable for breach of warranty of authority 159 n. ^ 

liability of , for refusal to register , 104,159,161-162 

to treat purchaser as shareholder after 

registering 169, 161 
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109 

110, 159 
110 
110 

109-110 
109 



memonoidam of aflsooiation of, under G. Aot, 1862 

act not warranted by, ultra vires 

cannot be ratified 

notice of, the pnblio has 

powers limited by ... ... ••• ... 

mortgas^ by, of certain kind« to be registered 

powers of, contraotnal, and of indiyidnals, difference between ... 109 

secretary of , authority and dnties of 164-165 

uncalled capital of, mortgage or charge on, to be registered ... 109 

CONSENT 

of owner to possession of mercantile agent 63, 65, 67, 68, 73, 83 

determination of 68 

negatived by fraud, when... 67, 67 n. *, 68, 69, 77, 81 

presumed, when 68-69 

of seller to possession of buyer 73, 74, 77, 82 

of *' true owner ** under reputed ownership clause ... 56, 57, 61 , 62 

CONSIDERATION, for disposition of goods by mercantile agent 70-71, 82-83 

Talnaole ... ... •.. ... ... ... 75 

discharging obligation constitutes ... 116-117 
CONSIGNEE : see also ADVANCES ; BILL OF LADING ; GOODS. 

liability of for fraudulent transfers 51-52, 80 

CONTANGO 

ciexiuecx ..• ... ... ... ... ... ..• .«■ ... Xio 



transactions, described ... ... 

ex UOUlj Ox ... ... ... ... ... a. a 

share beoomee broker's property in 

three contracts in 

damages for breach of 

CONTINUE, meaning of, on the Stock Exchange 

CONTRACT: see also AFFREIGHTMENT; BILL OF LADING; 

FOREIGN GOVERNMENT ; LIEN. 

with mercantile agent through clerk 

COUPONS, bankers* lien attaches to 

COURT OF EXCHEQUER CHAMBER 

CREDIT, the basis of commercial dealings 

CRIMINAL LIABILITY of agent 

of consignee ... 

CUSTODY^ actual, deemed possession 



... 175-176 
175 

... 175-176 
176 
176 
175 



safe, securities deposited for 

CUSTOM OF TRADE : see USAGE, MERCANTILE. 



94 

95n.« 

... ^ 

78 
...51-52,80 

... 45, 77 

96, 98 



DAMAGE, essential to action of deceit 

to estoppel : see ESTOPPEL. 

DAMAGES : see also COMPANY. 

for breach of contract in contango transactions 
interest recoyerable as : see INTEREST... 



147 



176 
... 143-144 
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DEBENTUEB 

assignee of oertain kinds oan sue on 107, 114 n. ', 119 

assignment of : see transfer of, infra, 

KJ\JXUl ■•• «■• ••• •■• ••• ■■• ••• ••■ •■• Xvv 

first created, when ... ... ... ... ... ... 106n.^ 

made payable free from equities 107-108 

negotiable, when 107, 114n.' 

charge for seonring. See mortgage or charge, infra, 

UvlUXOU ••• ••• ••• ••■ ••• ••• ••• ••• ••• XvO 

XvxXUO vX ••• *•• ••• *•• ••• ••• ••• ••• «•• JIvl 

holder, powers of ... ... ... ... ... ... ... 108 

in companies formed for pnblic purpose ... 108 

issue of , as part of series ... ... ... ... ... ... 106 

ranks j^aH^MMftf 106 

kinds of, various... ... ... ... ... ... ... ... 106-108 

mortgage : see MOBTGAGE DEBENTXTBE. 

mortgage or charge for securing, to be registered 109, 1 09 n. ^ 

certificate of reg^tration 109 n.^ 

copy indorsed 109 n.^ 

satisfaction of 109 n.^ 

negotiable, when 107, 107 n.', 114 n.' 

when not, prim& facie assignable subject to equities 107 

provision to meet tMs 107-108 

payable to bearer ... ... ... ... ... ... ... 107 

bO Oluvf ... ..• ... ••• ... ... ... ... Xv I 

to registered holder 107-108 

powers of sale and to appoint receiver and manager, usual in ... 108 

except in companies formed for public purpose ... 108 

promissory note, when 107, 107 n.^ 

BuOCK ... ... ... ... ... ... ... ... ... Xvl 

trust deed for securing... ... ... ... ... ... 108 

transier of ... ... ... ... ... ... ... ... 117 "122 

XUOUv vX ... ... ... ... ... ... ... ... Xvf 

subject to equities, when 107 

trust deed for securing 108 

trustees* powers under 108 

DEBT : see CHOSE IN ACTION ; INTEBEST ; USTJBY. 

DECEIT, ACTION OF, fraud and damage essential to 147, 148 

when it lies 147, 148, 152 n. < 

DEED 

executed in blank, invalid unless re-delivered after completion... 131-183 

when necessary to transfer shares 130-133 

when not necessary ... ... ... ... ... ... ... 133-135 

DEFINITIONS : see also various titles, pasiim, 

inF. Act, 1889 44-48 

uttiiiuy Ox ... ... ... ... ... ... A~i 

DELIV^EBT : see also BILL OF LADING. 

acuuax ... ... ... ... ... ... ... ... ... 4y do 

constructive ... ... ... ... ..• ... ... ... 4,38 

essential element of pledge 4 

of goods, when right of disposal reserved, effect of 19-20 
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DELIYEBY ORDER : lee also DOCUMENTS OF TITLE UNDER 

FACTORS ACT, 1889. 

fXvIlUcCI ... ..• ... *•• ... ... *.. ••* ... £v 

difference between, and warrant 29 n.^ 36, 58 

importanoe of, in relation to reputed ownership 58-62 
indorsement of, by bankmpt does not determine possession of 

goods, when 58, 60-62 

may be countermanded 58, 60n.^ 

pledge of, wheUier affected by bankruptcy of pledgor or owner 55-62 

purposes and mode of employment of 36 

DEMURRAGE, assignee of bul of lading, when liable for 11 

DEPOSIT, MEMORANDUM OF 90-92, 93 

Torms OI ... ... ... ... ..• ... ... ... *•. v i.'~<9A 

inconsistent with lien, when 93, 98 

DIRECTORS : see COMPANY. 

DISPOSAL : see RIGHT OF DISPOSAL, RESERVATION OF. 

DISPOSITIONS OF GOODS, by buyer 40, 72, 78-77, 81-82 

by mercantile agent ... 40, 63-72, 73, 81 

by seller 40,72-73,81 

DIVIDEND WARRANTS, negotiable instruments 8 

DOCK COMPANY : see ACTS, PRIVATE ; WAREHOUSEMAN. 

DOCK WARRANT : see WARRANT. 

DOCUMENTS OF TITLE UNDER FACTORS ACT, 1889 

are also under S. of G. Act, 1893 

bills of lading ... ... ... ... ... ... 

cash receipts, not ••• ... ... ... ... 

delivery orders ... ... ... ... ... ... 

dock warrants ... ... ..'• ... ..* 

indorsement of ... ... ... ... ... ..• 

** lawfully transferred '* under Act 

mode of transfer of ... ... ... ... ••• 

pledffe of : see PLEDGE. 

wareSiouse-keepers' certificates 

sembUf question depends on form 

^rSaXXauxiB, w neUi ••. ... ... ... ... ... 

wharfingers* certificates, whether 

^V Utt u vUTw ••• ••• ••• ••• ••• ••• ••• 

Documents other than Bills of Lading — 

difference between, and bills of lading 

consequences of 
reason for ... ... 

indorsee of, not deemed in possession of goods, when 
indorsement of : see also Transfer of infra ... 

negotiable, whether 

not documents of title at common law 

Private Acts of Parliament dealing with 37,38,40-41 

purposes and mode of employment of 36-37 

receipt of, not deemed actual receipt of goods 39 

Transfer of: see also DISPOSITIONS OF GOODS ; PLEDGE. 

effect of, by bankrupt 55-62 

when governed by F. Act and S. of G. 

Act ... 40,67-68,75,81 

when not under those Acts 38, 39, 54-55, 81-82 

on seller^s lien 39, 72 

on stoppage in transitu ... 72 

mocie 01 a.. ... ••• ... ... ... x4,ii 

not equivalent to delivery of goods, when ... 38, 39 





... 34, 47 
... 37, 45 




47 




... 37, 45 

... 37, 45 

45, 47, 77 

... 75-77 




45, 47, 77 




... 37, 45 
... 45-46 




... 37, 45 
45-46 




37, 45-47 




... 37-40 




... 38-40 




... vO 


1 


... 38-40 


46,47,77 

...41,54-56,67-68 
... ... 37, 38 
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EAST INDIA BONDS, negotiable instruments 8 

EQUITY OF REDEMPTION, mortgagor free to deal with, subject 

to mortgage 128 

ESTOPPEL ... ... ... ... ... ... ... ... ... 145—166 

UvUXlCvL ... ... ... ... ... ... •«• ... X %0 

different kinds of : 1. by record; 2. by deed; 3, in pais 146 

person relying on, may be himself estopped 145-146 

Estoppel in Pais — 

cannot be raised on document if inconsistent with its terms 157 

unless cause of action exists.. 147 

illustrations 148, 149-150 

damage to person raising, must be proved < ' 16*1 n *' 162 165 

evidence of, what sufficient ... 162 

cienneci ... ... •.. ... ... ... ... ... Xxo, 2ojl 

difficulty of determining its applicability 153, 153 n.* 

effective, when ... ... ... ... ... ... ... 151 

founded on just principle 151, 152n.^ 

general principles of 153-155 

general rule as to 146, 147 

grounds of, stated and discussed : — 152-153 

1. fraudulent misrepresentation ' 152 

2. representation, express or implied, intended to be 

acted upon 152 

3. representation, implied, reasonably construed to be 

intended to be acted upon 153 

4. negligent misrepresentation 153 

in action founded on breach of obligation or duty, may be 

raised, when 148 

illustrations ... 148-149, 150-151 

on the representation itself, does not arise 147 

illustrations 148, 149-150 

negligence as ground of , defined 146-147,153 

illustration 155 

not a cause of action ... ... ... ... ... ... 147 

of company by certificates — 

for debenture stock representing holdernamed 

to be entitled 158-160 

issued ultra vires^ whether any 159-160 
for shares representing holder named to be 
^ entitled 103, 149, 158-159, 161-162, 166, 166 

shares as fully paid up 159, 162-164 
for stock representing holder named to be 

entitled ... ... ... ... 161 

procured through fraud 160-162 

cannot be raised by person who has 

produced forged transfer... 161 

by debentures issued as free from equities ... 107-108 

certification cannot raise 164 

of defendant ... ... ... ... ... ... ... 151 
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PAGE 

of ezeontors of registered owner of shares 157-158 

of liquidator by certificate for shares as paid np ... 159, 162-164 
bj debentures issued as free from equities ... 107-108 

of owner of goods 42, 55, 56, 145 

registered, of ahares or stock 134, 145, 155 

in American railroad companies ... 156-158 

of plaintiff ... •*. ... ... ... ... ... ... 151 

of seller as against bujer in possession of bill of lading ... 74 

of shareholder : see of owner, tupra. 

of transferor of shares 183 

of warehouseman after attorning 160 

representation as ground of, must be as to state of facts, not 

as to intention or promises... 154 

must be precise and unambiguous 154, 158 

untruth of, whether test of existence of ... 154 

rule of eyidence only 147 

EXCHANGE OF GOODS OR DOCUMENTS 

rights acquired by 70-71,82-83 

EXCHEQUER BILLS, negotiable instruments 8 

subject to bankers* lien 94 

FACTOR : see also AGENT. 

authority of ... ... ... ... ... ... ...42,44-45 

CLeuUwvL ... ... ... ... ... ... ... ... ^^'i ^^ 

distinguished from broker 44 

goods in hands of, are held on trust 56, 57 

proceeds of goods sold by, can be followed, when 56-57 

term, occurs only in title of F. Act 43 

FACTORS ACTS : see also TABLE OF STATUTES. 

earlier, repealed 79 

history of ... ... ... ... ... ... 42-43 

transactions govemed by 40, 43, 63, 74 

FALSE PRETENCES, goods obtained by 67, 67 n. « 

FOREIGN GOVERNMENT 110-116 

bond or scrip of, holder cannot sue on Ill 

may be negotiable by usage 102,111 

illustrations 111-116 

subject to bankers* lien 94 

contracts of, not enforceable against its property in British 

dominions ... ... ... ... ... Ill 

exemption of, and its agents, from being sued in British Courts 111 

from being sued in its own Courts without consent 111 

FOREIGN POTENTATE : see also FOREIGN GOVERNMENT. 

cannot be sued in British Courts Ill 

FRAUD, certificates of shares or stock procured through, estoppel by 160-162 

essential to action of deceit 147,148 

goods not shipped through, jnaster's non-liability for ... 20-21 

mercantile usage, not based on supposition of 2 

negatives consent, when 67, 67 n.*, 77, 81 

of consignee transferring to various parties 51-52 

Jj Xv jjiXvirxx X , ciennecL ... ... ... ... ... ... ... ... «? 

stop for, lodg^g ... ... ... ... ... ... 15 

eiiect Ox ... ... ... ... ... 16 
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GOOD FAITH 166-176 

meaning of, considered 166-167 

negligence or folly may evidence want of 167 

of person taking under disposition by — 

buyer in x)ossession of goods or documents ... 73-77, 82, 83 n. * 

mercantile agent in such possession 63, 73, 74, 82-83 

seller in such, possession 72-73 

of transferee or pledgee of'^ instruments — 

essential to acquire better title than transferor or pledgor ... 166 

inconsistent with suspicion that latter had limited authority 167 

rule as to, applicable, whether instrument negotiable or not 166, 170 

GOODS : see also DISPOSITIONS OF GOODS ; DOCUMENTS OF 

TITLE UNDER FACTORS ACT, 1889. 

*' at home," when .. ... ... ... ... ... ... 16 

consignee of , has lien for advances, when 71-72 

delivery of, with right of disposal reserved, effect of ... .^ 19-20 

held on trust by bankrupt, not divisible among creditors ... 56 

includes goods in hands of factor 56,57 

title to, person in possession cannot confer better, than he has ... 41-42 

except by sale in market overt 42 

having, defeasible, may confer good title ... 42 

wares and merchandise, term includes 45 

GUAGE NOTES, when furnished 36 

HARTER ACT, 1893 (U.S.A.) 

construction of ... ... ... ... ... ... ... ... 22 

immunity to shipowners, afforded by 22 

provisions of, incorporated with bill of lading 22 

HYPOTHECATION, defined 4-5 

gives no right of possession or sale 4-5 

only of realization by process 5 

whether " pledge " within F. Act, 1889 ... 47, 73 

I.O.U., acknowledgment of debt, not negotiable instrument ... ... 8 

INDIA WARRANT, obsolete 45 

INQUIRY 

banker not put on, by mere knowledge that customer is agent... 174 

X)erson put on, deemed to know what he would have learned by 

inquiry 171, 173-175 

pledgee honestly relying on satisfactory reply to, can retain 

securities pledged 174 

pledgee*s duty to make, on suspicion of pledgor's limited 

authority 167, 170-175 

INSOLVENCY OF BUYER 

essenkiaJ to stoppage in transitu 84, 85 

knowledge of, by pledgee, showing want of good faith 83 n. ' 

INTENTION OF PARTIES, passing of property depending on ... 14, 38 

INTEREST : see also USURY. 

agreement for, implied, on negotiable instruments 143 

by usage in certain trades 143 

inferred from course of dealings 143 

decreed in purely equitable demands 144 

legalized 118, 141, 142-143 

not payable on loan or debt as of course 143 

except in Scotland 144 

o 2 
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143-144 
144 
143 



recoverable as damagei, when 

to be assessed at the current rate 
as dehtf when expressly reserved 

Rate of IntereH 

any, agreed npon, now lawful, subject to Money Lenders 

current, when allowed as damages 143-144 

"WT Ucv w IB ••• ••• ••• ••• ••• ••• ••• X Y% 

high, paid notwithstanding Usury Laws 140 

higher, formerly allowed for foreign loans 142 

lixnited to 10 per cent., when 118, 141, 142 



to 8, 6, and 6 per cent., when ... 
reasonable, only, when now allowed to money lenders 

INTEBPLEADEB 

by carrier or other bailee, when seller claims to stop goods 

by master of ship or warehouseman 

JUS DISPONENDI : see RIGHT OP DISPOSAL, RESERVATION 

v'f • ••• ••• ••• •■• ••• 

LANDING CHARGES are prime rates 

warrants subject to, called prime warrants... 
LARCENY BT A TRICK negatives conseat 

LAW MERCHANT : see also USAGE, MERCANTILE, 
capable of expansion 

CXGuUOCa ••• ••• •■• ••• ••• ••• ••• 

founded on lex mereatoria 

of recent origin, may be 

principles of, adopted by the common law 

rules derived from, relating to— 

affreightment ... ... ... ... ... 

bills of exchange and promissory notes 

bills of lading ... ... ... 

general lien of bankers 

marine insurance ... ... ..• ... ... ... ... 

stoppage in transitu ... ... ... ... ... ... 

LEX MERCATORIA : see LAW MERCHANT. 

LIABILITY, pecuniary, consideration for pledge under F. Act, 1889... 

LIEN 

conventional, based on agreement, express or inferred 

between banker and customer usually amounts to 

pledge or equitable mortgage 

forms of memorandum of 

view that, cannot be general, unsound 

CXv^Ul^U ••• ••• ••• ••• ••• ••• ••• ••• ••• 

differs from pledge by conferring no power of sale 

equitable, charges property 

general : see also Bankers' Lien, infra. 

based on agreement, may be 

e.g,y between banker and customer 
on custom usually, and to be taken strictly 

U\/lUXt3\X ••• ••• •■• ••• ••• ••• 

distinguished from particular 

in respect of general balance of account 

instances of ... ... ... ... 



142 
143 

86 
19 



19-20 

36 
36 
67 



... 113-115 
8,113-114 
... 3, 113 
... 113-116 
... 113-116 



...3, 12, 113, 118 
... 11, 87, 38, 75 

... ..• vt9 

... ... V 

. .. ... 04 



47 
89 



90 
... 91-92 

... 5, 86 
...5, 87 n. » 
... oo 



... ^7, Oaf 

90 
87 

... 86, 87 
87 

...87,87n.« 

... oo 



INDEX. 197 

LIEN — (pantinueS), 

PAQB 

implied : see also Bankers* Iden, infra. 

agreement may exclude 89-90 

arises by usage, without agreement 88 

iiOiojnoTLlKWyiA possessory 88 

general or particular 88 

equitable, charges property, although possession ended 88 

instances or ..• ..• ,,, ..• ... .,• ... oo 

letter of, or memorandum of deposit... 90-92 

of agent, amount of , to be deducted, when 78 

banker : see also Bankers* Lien, infra. 

by agreement with customer 90, 93 

forms of memorandum of 91-92 

on one of several properties in deed 96, 99 

broker, general ... ... ... 88 

consignee, in respect of advances 71-72 

factor, amount of, to be deducted, when 78 

general ... ... ... ... ... ... ... oo 

on bankruptcy, passes to trustee 57 

innkeeper, general ... ... ... ... ... ... ... 88 

seller of goods — 

by indorsement of bill of lading to buyer, lost ... 39, 53, 72, 74 

of dock warrant, etc., to buyer, not lost... 39, 72 

by buyer, lost since 

P. Act, 1877 ...72, 73-75 

by wharfinger*s certificate, whether affected 45-47 

dependent on his possession 39, 84, 88 

under S. of G. Act, 1893 83-84,88 

where carrier holds them as his agent, not lost 86 

shipowner, for freight ... ... ... ... ... ... 88 

solicitor, general ... ... ... ... ... ... ... 87, 88 

vendor of land, for unpaid purchase money 88 

wharfinger, general ... ... ... ... ... ... ... 88 

particular, arises by implication of law, when 88 

based on special agreement, may be 90 

ueiuieu ... ... ... ... ... ... ... oo^o / 

wide sigfnification of 87n.^90 

possessory, at common law ... ... ... ... ... ... 88 

not affected by Statutes of Limitation 90 

statutory, instances of ... ... ... ... ... ... ... 88 

wide signification of ... ... ... ... ... ... ...87n. \90 

Bankers* Lien ... ... ... ... ... ... ... ... 93-99 

a usage of trade ... ... ... ... ... ... ... 93 

agfreement inconsistent with, or not 93, 93 n. ', 98 

class of securities subject to 94 

general ... ... ... ... ... ... ... ... «/o, vo 

implied, possessory, and judicially noticed 93, 98 

not relinquished by discounting particular bills 96-97, 99 

on securities deposited for special purpose, none 95-96, 98 

on sex)arate accounts, and at several branches 97, 99 

in different characters, none 97,99 

propositions deducible from cases on 98-99 
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PAGE 

UHITATION, STATUTES OF, do not affect pledge or pofisessozy lien 90 

LOANS, by bankers to broken and monej dealers 100 

importance of, after interest legalised 118 

LOT NOTE, referred to in dock warrant 33 

^nTnen issueci ••• ••• ••• ■•• ••• ••• ••■ vi 

MARINE INSURANCE, mles relating to, derived from law merchant 3 

MARKET OVERT, sales in 42 

MARKS, stated in bills of lading, effect of 21, 22 

Quality ... ... ... ... 21 

MASTER OF SHIP 

authority of, nature and limitations of 21 

duties and liabilities of, under bill of lading 12, 18, 19, 53, 54 

interpleader by, when advisable 19 

signing bill of lading for goods not shipped when liable 20-21 

MEMORANDUM OF ASSOCIATION : see COMPANY 109-110 

MEMORANDUM OF DEPOSIT : see DEPOSIT, MEMORANDUM OF. 90, 92, 93 

MERCANTILE AGENT : see AGENT. 

MERCANTILE USAGE : see USAGE, MERCANTILE. 

MISREPRESENTATION : see also CERTIFICATION : ESTOPPEL ; 

SHARE CERTIFICATE. 

fraudulent, when a cause of action 147, 152 n.^ 

ground of estoppel 146, 152 

negligent, when a cause of action 148, 150, 152 n.' 

ground of estoppel 146-147, 153 

MORTGAGE 

became common after legalization of interest 118 

differs from pledge, how ... ... ... .*. ... ... 4 

equitable, by deposit ... ... ... ... ... ... ... 90 

forms of memorandum of 91-92 

whether a pledge within F. Act, 1889 47 

MORTGAGE DEBENTURE : see also DEBENTURE. 

a floating security 6, 87 n.', 109 

debenture containing a charge is 106 

first created, when ... ... ... ... ... ... ... 106 n.^ 

must be registered, when 109 

of company formed for public purpose 108 

MORTGAGEE 

with notice of subsequent sale or mortgage, advance by 126-130 

is under no obligation to make further advances ... 127, 128 
MORTGAGOR 

right of, to sell or mortgage subject to first mortgage 126-130 

NEGLIGENCE : see also ESTOPPEL ; MISREPRESENTATION. 

action for ... ... ... ... ... ... ... ... 152 n.' 

gfround of estoppel, when 153 

may be consistent with good faith, or evidence of bad faith ... 166-167 

NEGOTIABILITY: see also NEGOTIABLE INSTRUMENT; 

USAGE, MERCANTILE 
ueuucu ... ... ... ... ... ... ... ... ... I, iux 

different meanings of ... ... ... ... ... ... ... 7—9 

history of, Cockbum, C. J., on 113-115 

QwUfOv ••• ••• ••• ••• /•• ••• ••• ••• ••• O^v 
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NEGOTIABLE INSTRXJMENT 

assignee of, oan sue in his own name 

KMULUL X&\^uw X0 ••• ••• ••• ••• ••• ••• 

bill of exchange is 

bill of lading, not strictly 

bond and scrip of foreign GoYemment may be ... 
bond is sometimes 

by custom of trade : see USAGE, MERCANTILE, 
by meroantUe usage : see USAGE, MERCANTILE, 
cheque crossed " not n^otiable '* is a quasi 
cneque is ... ... ... ... ... «.• ... 

debenture bond, when ... 

UiOl 1 1 i^^A ••• ••• ••• ••• ••• ••• ••• 

different meanings of ... 

dividend warrant is 

dock warrant, etc., how far 

document of title to goods, how far 

East India bond is 

Exchequer biU is 

holder in due course of, rights of 

holder of, assumed to be the owner 

JL* V^» \J m X29 UOL ••• ••• ••• ••• ••• ••• • 

in strict sense, main requisites of — 

holder must be able to sue in his own name 

except that he cannot sue 

Gk>yemment or its agents ... 110-111 

must be transferable by delivery or indorsement so that 

property passes free from defect ...7, 24, 48-49, 101 



.. 7,8,48,49,101 

••• ••• O 

••• ••• Oy vo~*4«f 

8, 12, 24, 53-64, 81 

110-116 

... ••• o, lu7 



. . . • . • o^ «f 

... ... O, xO*^^.! 

107,108 

... 7, 24, 48, 101 

• • • • • • i ^JF 

*•• ••• O 

...41,54-55,68,81 
...41, 54-55, 68, 81 

8 

8 

116-117 

94 

8 

. 7, 24, 48, 101 
foreign 



in wider sense — quasi-negotiable — 

bill of lading, how far 
dock warrant, eta, how far 

lien of banker attaches to, when 

when not... 
promissory note is 

Bcnp, WX1611 ... ... ... ... .. 

share certificate, when 
stock certificate, when ... 
stock warrant, when 

NEMO DAT QUOD NON HABET 

NOTICE 

constructiYe 



7-9 

24^25, 53^4, 68, 81 

...41, 54-55, 68, 81 

... ... a/X, "o 

... 95-96, 98-99 
...8, 48-49, 118 n.« 
... ... o, 1U2 

..a ... AVrX 

... ... 106 

... ... XvrO 

41-42 



167n.«,171 
63, 68, 167, 169-175, 176 

119 



of agent*s want of, or limited, authority ... 

of conflicting claims to legal chose in action, to debtor or trustee 

of equitable title to shares or stock, to company : see also 

of trust, infra. ... 121, 122 

registration after receipt of 121 

to purchaser, effect of ... 121-122 

of fraud in a transaction 167,170-175 

of previous sale of goods 73 

of seller^s lien or ol^r right 73, 76, 82, 83 n. * 

of transfer : see also Notice of Assignments and Charges, infra. 

lodged, by company to transferor 121 
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of trust : see also of equitable title, etc., supra, 

not to be entered on register, under C. Act, 1 862 ... 125 

effect of this proyision ...125-126, 129-130 

porchaser without, that shares were not fully paid up 162-163 

that consignee is not owner 71 

that person dealing with goods or documents of title had not 

authority... ... ... ... 63,68 

with securities had limited authority 167, 169-1 75, 176 
with transfers executed by third party in 

blank is not owner ... 185 

unless of American railroad shares 135 

ybtioe of Assignments and Charges 123-130 

not necessary to complete assignee's title to chose in action... 123 

of legal chose in action to debtor or trustee 119, 123 

may be given at any time 119 

effect of delaying 119, 123 

oral, if formal and precise, sufficient 123 

priority of, gives priority of equity, when 124-125 

rule, animadversions on 124, 124 n. ' 

difficulty in knowing when applicable 125 

reasons for 124 

to company under G. Act, 1862 125-126 

qua incumbrancer 129-130 

to debtor, trustee, etc., advisable 123 

effect of delaying 119,123 

to incumbrancers 126-130 

preserves priority over future advances by them 126-130 

written, advisable ... ... ... ... ... ... ... 124 

OWNER 

consent of: see CONSENT. 

consignment by one who is not, effect of 71 

disposition under authority, actual or ostensible, of 42, 55, 56, 73, 145 
pledging or mortgaging property, how far, ceases to be owner ... 126 

registered owner of shares and stock, often not beneficial 103, 122-123 

rights of, before and after disposition by agent 78 

" true," within reputed ownership clause : see BANKRUPTCY. 

PERSON, includes body, under F. Act, 1889 48 

PLEDGE 

a species of bailment 4 

by agent, becoming bankrupt 55-60, 78 

rights of owner before and after 78 

buyer having possession of goods or documents 40, 72, 73-77, 81-82 

factor : see by agent, supra ; by mercantile agent, infra. 

mercantile agent 40, 63-72, 73, 81 

for antecedent debt 69-70 

of documents of title, deemed a pledge of goods 69 

seller in possession of goods or documents 40, 72-73, 81 

UcUUcvL ... ... ... ... ... ••• ... ••« ,,, Q 

in i; . A.Ct, lou9 ... ... ... ... ... ... ... 47 

observations on 47-48,69 

delivery, essential to ... ... ... ... ... ... ... 4 
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47 
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47 


51- 


-53, 80-81 


• •« 


173 


4, 


14, 54-65 


• •« 


90 




40, 41-42 


• •• 


4, 14, 55 


• •• 


4 


• •• 


171 


• •• 


4, 14, 55 


• •• 


4 


• •• 


126 



differs from lien ... >.. 

whether, under F. Act, 1889 

from mortgagee ... 

whether, under F. Act, 1889 

of bill of lading, effect of 

of securities en bloc, advantages of 

passes special property only 

Statutes of Limil^tion do not affect 

without owner's authority 

PLEDGEE, has a special property 

has right to hold goods, and on default sell 
to repledge ... 

PLEDGrOR, has the j^^n^raZ property 

has right to redeem ... 

to repledge, or sell 

POLICY OF ASSURANCE, LIFE OR MARINE 

assignee can sue on ... ... ... 119 

POSSESSION : see also AGENT ; BUYER ; CONSENT ; SELLER. 

all personal property is either in, or in action 118 

constructiye ... ... ... ... ... 36,38,39,74 

of bankrupt, what determines 58-62 

carrier, or other bailee 85-86 

goods or documents of title 63-69, 71-74, 77, 81-86 

when person deemed to be in, under F. Act, 1889 ... 45, 77 
primS. facie evidence of ownership 38 

PRIME RATES, are landing charges 36 

PRIME WARRANTS, are subject to landing charges 86 

PRIORITY : see NOTICE. 

PRIVATE ACTS OF PARLIAMENT : see ACTS, PRIVATE. 

PROMISSORY NOTES, negotiable instruments 8, 48-49 

subject to bankers* lien 94 

PROMPT, defined 37 

PROPERTY 

general, continues in pledgor 4, 14 

passing of, depends on intention 14, 38 

on sale, how prevented 19-20 

personal, incorporeal : see also CHOSE IN ACTION. 

formerly unknown 117 

great value of 117, 118 

includes loans and mortgages 118 

scrip, shares, stocks and debentures 117, 118 

must be either in possession or in action 118 

special only passes to pledgee 4, 14, 24 

the whole, in goods, passes to indorsee of bill of 

lading, when 13-14, 24, 38, 77 

unpaid seller's rights according as, passes or not 83-84 

PURCHASER : see also BUYER. 

without notice that shares were not fully paid up... 162-163 

RATES, PRIME, are landing charges 36 



202 Index. 

PAQS 

RECEIPT, actual, of goods, what, under S. of G. Aot, 1893 .^ ... 39 

cash, not a dooument of title 47 

RBGISTEB OP MEMBEBS OP COMPANIES UNDBR C. ACT, 1862. 

entry, improper, or omisuon, to be rectifiad on 120 

of members* names on 101-102, 120 

shares and fltooks on 120 

of transfer on, oompanj entitled to time before making 121, 131 -132 
of traiiifflne^s name on, he has no leg^l title until ... 121, 131 

his right to 121 

transferor remains holder until 120 

of trust on, none 125 

eflfeot of this provision 125-126 

KBGISTER OP MORTGAGES AND CHARGES BY COMPANIES. 

'^"^ "^ »•» ... ... .*• ... .•• ... ... ... xvv n> 

of what charges to be kept 109 

open to inspection 109 

particulars in 109 n.* 

satisfaction to be entered on 109 n. * 

to be kept by Registrar 109 

REGISTRATION OP TRANSPER OP SHARES : see REGISTER 

OP MEMBERS, etc. ; SHARES. 

REPRESENTATION : see CERTIPICATION ; ESTOPPEL ; MIS- 
REPRESENTATION ; SHARE CERTIPICATE. 

REPUTED OWNERSHIP CLAUSE : see BANKRUPTCY. 

RESPONDENTIA, defined 4 

RETENTION, a Scottish term corresponding to LIEN, ^.0 75 

RIGHT OP DISPOSAL, RESERVATION OP 

ordinary modes of effecting 19-20 

preyents property passing 19 

prim& facie presumption of , when 19 

SALE 

by buyer in possession of goods or documents ... 40, 72, 73-77, 81-82 

by mercantile agent in such possession 40, 63-72, 73, 81 

by seller in such possession 40,72-73,81 

in market overt ... ... ... ... ... ... ... ... 42 

power of, in debentures on company's default 108 

where company formed for pubUo purpose, none ... 108 

without owner's authority 40, 41-42, 78 

SCOTLAND. Factor's Act extended to 79 

interest on money due in 144 

SCRIP a negotiable instrument, when 102 

cxemieu ... ... ... •«. ... ••. ... ... xvx 

for shares, debentures or bonds 101, 102 

general object of ... ... ... ... ... ... ... 101 

holder not a shareholder 101 

except in scrip companies 101 

of foreign Governments : see FOREIGN GOVERNMENT. 

representation made by 101 

right of transfer of, may be conditional 102 

stamp on ... ... ... ... ... ... ... ... 101 
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SCRIP COMPANIES, sorip and shares synosTmoos in 101 

SECURITIES : see also SECURITY ; and titles of various 

instruments, passim. 

deposit of 90, 92, 94, 168, 171, 172-175 

en bloCy advantages of 173 

equitable mortgage by 90 

for limited amount 90,93,98 

safe custody 96, 98, 172 

special purpose 90, 94, 95-96, 98-99 

Stock Exchange securities 100 

enormous loans on 100 

whether negotiable instruments ... 100 

various meanings of ... ... ... ... ... ... ... 94 

SECURITY: see also SECURITIES; and titles of various 

instruments, passim. 

UoJXutylX ■»• •■• ••• ••• «•• •«• •«• ••• ••• vy " 

denotes also instrument creating or evidencing security 6 

especially negotiable instrument 94 

J UUXOXctiX ■•• ••« ••• •■• ••• ••• ••• ••• ••• ^ 

on property ... ... ... ... ... ... ... ... 5,6 

active or passive ... ... ... ... ... ... ... 6 

uoauuig ... ... ... .«•* .». ... ... ... " 

mortgage debenture may be 87il", 106 

D L/wOX^Xw ••• ••• ••• ••• ••■ ••• ••• ••• ••• V 

LiCxSvrXXCvX ••• ••• ••• a«« ••• *•« ••• ■•• ••• *^ 

advantages of obtaining 5 

SELLER : see also CONSENT ; LIEN ; STOPPAGE IN TRANSITU. 

disposition by, in possession of goods or documents ... 40, 72-73, 81 

on bankruptcy of, whether goods in his order or disposition 40, 61-62 

reserving right of disposal 19-20 

rights of unpaid 74, 75-77, 82, 83-86, 88 

how defeated under F, Act, 1889, and S. of G. 

Act, 1893 75-77 

SERVANT, signing bill of lading binds master, when 21 

SET-OFF, right of , against undisclosed principal 79 

SHARE CERTIFICATE : see also ESTOPPEL ; SHARES. 

^XwlljXdX ■•• ••• «•• ••• ••• ••• ••• •■• ••• X \Jiy 

given in exchange for scrip 101-102 

issued through fraud, company when liable 103-104 

measure of damages 104 

legal, not equitable, title shown by 103, 122-123 

not negotiable, unless share warrant under C. Act, 1867 104 

of Ajnerican railroad companies — 

engagement made by 156-157 

form of ... ... ... ... ... ... 104—105, 157 

mode of dealing with 105, 130, 134, 135, 156-158 

not negotiable ... ... ... ... ... ... 105, 156 

representation made by 158 

power of granting is for benefit of company ... 103 

primd facie evidence of title 103,165 

representation made by 103, 158-160, 162-164 

risk of advancing on, without ascertaining beneficial owner ... 122-123 

SHARE WARRANT, to bearer, under C. Act, 1867, n^otiable ... 104 
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PAGE 

8HABEH0LDBB: see also ESTOPPEL; BEGISTEB OF 

MEMBERS, eto.; SHABES. 

formalities to be obseryed before becoming 102 

registered, frequently not beneficial owner 122 

rights of, when acquired 101-102 

Bcripholder is, in scrip companies 101 

SHABES : see also COMPANY ; ESTOPPEL ; NOTICE ; BEGISTBB 

OF MEMBEBS, etc.; SHABE CEBTIFICATE; 
SHABEHOLDEB. 

oonyersion of paid-up into stock, and reconversion 105 

distinguished from other choses in action 120, 122 

equitable title to : see also NOTICE. 

not shown bj certificate 103,122-123 

when acquired ... ... ... ... ..• 132 

frequently held on trust ... ... ... ... ... .•• 122 

legal title, complete, to, free from equities 120, 122 

how acquired 120, 122, 131 

depends on Act, charter or 

regulations 120, 121 

generally not before registration 121, 131 
in American railroad com- 
panies 105, 135, 156-158 
in companies under C. Act, 1862 120-122 

not equitable, to, shown by certificate 103, 122-123 

to, person having, of ten has not equitable 122 

rule that assignee of chose in action takes subject to equities, 

not applicable to one taking legal transfer of ... 120, 122 

reason for this 120 

transferable by delivery, semhle cannot be, except under C. Act, 

lOOl «.. ... ■•« ... ■•• X.vrT 

transferee of, has no legal title until registration 121, 131 

has right to be registered subject to conditions ... 121 

transferor of, remains holder until transferee registered 120 

Transfer of Shares 117-123 

by registered shareholder to purchaser for value with notice 

of trust 121-122, 123 

without notice 121 

equitable, how effected .. 132-133 

notice of, should be given 123,126 

priority obtained by 124-125 

executed in blank 105, 130-135, 165-158 

by third party, i)erson taking affected with notice. . . 135 

except American railroad shares... 135 

when deed necessary 130-133 

evidence of agreement to transfer, when 132-133 
invalid as transfer unless re-delivered ... 131, 132 

when deed not necessary 133-135 

effect of filling up before re-transfer ... 134 

on sale by owner 133-134 

on sale or pledge by pledgee 1 34 

whether legal transfer, depends on circum- 
stances ... 133-134 
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PAGE 

foiged, Toid ... ... ... ... ... ... ... ... 103 

company acting on, when liable 103-104 

compensation for losses from 104 n.' 

legal, free from equities 120,122 

mode of 103,120-122,130-131,133 

of American railroad companies 105, 130, 134, 135, 156-158 

registration of, complete legal title given by, when 121-122 

not obtained without 120-121,131 
not obtained without producing share 

certificate 131 

without preceding legal, confers no valid title 132 

to be " subject to approval of directors," effect of 121 

SHIPOWNER. 

bill of lading, evidence of shipment against, when 21 

signed by clerk or servant binding on 21 

by master or broker, not binding on ... 21 

immunity of ... ... ... ... ... ... ... ... 21—22 

under Harter Act, 1893 (U.S.A.) 22 

liability of ... ... ... ... ... ... ... ... 21, 54 

lien of, for freight ... ... ... ... ... ... ... 88 

SOVEREIGN STATE : see FOREIGN (GOVERNMENT Ill 

SPECIFIO PERFORMANCE, defence to action for 147 

STAMP, on dock warrants 29 

ocnp ... ... ... ... ... ... ... ... xvX 

STOCK : see also COMPANY ; ESTOPPEL ; NOTICE ; REGISTER 

OF MEMBERS, etc.; STOCK CERTIFICATE; 
STOCK WARRANT. 

conversion of paid-up shares into, and reconversion 105 

distinguished from other choses in action 120, 122 

divisible into irregular amounts 106 

equitable title to : see also NOTICE. 

not shown by certificate 122 

when acquired 132 

frequently held on trust 122 

legal title, complete, to, free from equities 120, 122 

how acquired 120-122 

depends on Act, charter, or 

regulations 120, 121 

not equitable, to, shown by certificate 122-123 

to, person having, often has not equitable 122 

rule that assignee of chose in action takes subject to equities, not 

applicable to one taking legal transfer of 120, 122 

reason for this 120 

Traiuf&r of Stock : see SHARES, Transfer of SJiares 117-123 

in the same manner and subject to the same regu- 
lations as shares 106, 120 

STOCK CERTIFICATE : see also ESTOPPEL ; STOCK. 

uvimecL ... ... ... ... ... ... ... ... ... xvO 

legal, not equitable, title shown by 122-123 

prim& facie evidence of title 105 

risk of advancing on, without ascertaining beneficial owner ... 122-123 

STOCK EXCHANGE : see SECURITIES ; STOCKBROKER ; 

USAGE, MERCANTILE. 
STOCK WARRANT, to bearer, under C. Act, 1867, negotiable ... 106 
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PAGE 

STOCKBROKER. 

authority of 174-176 

banker knowing that customer is, when put on inquiry ... 167, 172-176 

in oontango transactions 175-176 

is owner of the shares 176-176 

STOP ORDER, for adyances 16, 16. 18 

freight 15, 16, 18 

STOPPAGE IN TRANSITU 83-«6 

bankers* rights rarely affected by 83 

derived from law merchant 84 

distinguished from lien 39, 84 

goods in possession of middleman, essential to 85 

insolyency of buyer, essential to 84, 85 

right of, carrier's duty to give effect to 86 

governed by S. of G. Act, 1893 83-85 

scope or ••• ••• ••• ... ,,, ,,, ,,, ,,, ,,, *'*> ^^ 

transit, what is ... ... ... ... ... ... ... ... 85 

when defeated 72,73,74,75,86 

when not defeated 39,47,84,86 

" SUBJECT TO THE PROVISIONS OP " THE SALE OF GOODS 

ACT, 1893, expression commented on 83 n.^ 

THROUGH BILL OF LADING : see BILL OF LADING. ... 23-24 

TRANSIT : see STOPPAGE IN TRANSITU 83-86 

TRICK, FRAUDULENT, negatives consent, when 67, 67 n.^, 77, 81 

TRUE OWNER : see also BANKRUPTCY. 

rights of, saved under F. Act, 1889 78 

ULTRA VIRES : see COMPANY ; ESTOPPEL. ... 109-110, 159-160 

USAGE, MERCANTILE. 

bankers' lien is based on 93 

forms part of the law merchant 3,93,113-116 

general course ot! dealing between classes of traders, not 

amounting to, when binding on others 169, 170 

may be local ... ... ,.. ... ... ... ... ... 60-61 

of recent origin 113-115, 114 n.* 

may exclude reputed ownership .. 61-62 

e.g. custom for ^oods to remain in seller's custody 61-62 

more quickly established now than formerly 114 n.* 

must be consistent with the terms of the instrument 115 

proved to obtain among British traders 113, 115-116 

must not conflict with rules of law, including a settled usage ... 115 

negotiabiUty by : see also NEGOTIABILITY ; NEGOTIABLE 

INSTRUMENT. 

development of principle of 113-116 

history of , Cockbum, C.J., on 113-115 

of bills of exchange and promissory notes 3, 8, 12, 113, 118 

bonds or scrip of foreign Government 111-116 

debentures, when 107, 108 

instruments ... ... ... ... ... ... 7 

scrip, when ... ... ... ... ... ... 102 

share certificates of American railroad companies, 

cannot have ... ... ... 105 

object of, to prevent risk of insolvency, not of fraud 2 

obtaining in foreign country only is not binding 113, 115-116 

proof of , when necessary 102, 102 n. *, 108 
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PAGE 

USURY : see also INTEREST 136-144 

Aristotle's condemnation of, adopted 137-138 

development of opinion respecting 139, 140-141 

for commercial purposes, gradually favoured 139 

in ancient times 135-138 

in England ... ... 139-144 

Statutes against 140-142 

devices for defeating 141 n.* 

futility of 140 

repealed 140,142-143 

in the Middle Ages and after 138-140 

meaning of ... ... ... ... ... ... ... ... 135 

moderate and exorbitant rate of, distinguished 139 

VALUE : see CONSIDERATION. 

WAREHOUSE : see also WAREHOUSE-KEEPERS' CERTIFICATE ; 

WAREHOUSEMAN ; WARRANT, 
sale of goods in 36, 74 

WAREHOUSE-KEEPER : see WAREHOUSEMAN. 

WAREHOUSE-KEEPERS' CERTIFICATE : see also DOCUMENTS 

OF TITLE UNDER FACTORS ACT, 1889; 
PLEDGE; WARRANT. 

(loUUcU ... ... ... ... ... ... ... ... ... t>4 

lorms oi ... ... ... ... ... ... ... ,,, ,,, q4^oo 

may be non-transferable acknowledgment .. 34 

transferable warrant : see WARRANT 34 

purposes and mode of employment of 36-37 

WAREHOUSEMAN 

attorning to buyer, effect of 36,39,74,150 

certificate of : see WAREHOUSE-KEEPERS' CERTIFICATE ; 

WARRANT. 

delivery of goods by, to person presenting first bill of lading, 

when excusable ... 17-19, 51-52 
to person presenting delivery order ... 36 

duty of, on receiving goofls 36 

interpleader by, when advisable 19 

Private Acts of 37,40-41 

receipt given by, when 36 

warrant of : see WARRANT. 

WARRANT : see also DOCUMENTS OF TITLE UNDER FACTORS 

ACT, 1889. 

difference between, and delivery order 29n.*, 36 

importance of, in relation to reputed 

ownership 58-62 

" dividing," manner of 37 

dock, defined ... 29 

forms of 80-33 

transferable by indorsement 29 

India, obsolete 45 

indorsee of, not deemed in possession of goods, when 38-41 

indorsement of 29,34,45,47,77 

issued, when .,. 36 
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neWf wli6ii lB8U6d .•• ••• ... .•• ... ... ... 86) 87 

pledge of : Bee PLEDOE. 

prime, Bubjeot to landing charges 36 

porpoeee and mode of employment of 86-37 

obtained in buyer's own right, when 74 

receipt of, not deemed aotoial receipt of goods 39 

stamp on ..• ... ... ... ... ... ... ... 29, 29n.^ 

transfer of : see BOOUMENTS OF TITLE UNDER FAOTOBS 

ACT, 1889. 

transferable under Private Aots 40-41 

warehoose-keepers*, distingniehed from delivery order 29 n.^ 86, 68-60 
wharfingers* certificate, when not a 46-47 

WARRANTY, action for breach of 147 

WARRANTY OP AUTHORITY, breach of 159 n.* 

WEIGHT NOTES 32,86-37 

WHARFINGERS* CERTIFICATE 

docnment of title in Factors Act, 1826, not in later Factors Acts 45 

whether or not, temble depends on its form . .. 45-47 
not a warrant, when ... ... ... ... 45—47 

YORK-ANTWERP RULES, 1890, respecting general average ... 11 
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